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P R E F A C E

Law schools today give the impression they are thriving. Many have mag-
nificent facilities with state-of-the-art technology. Their resources are the 
envy of every department in the university. Law professors are among the 
best paid in the academy, with sparkling credentials, and are sought after 
not just as leading academic and legal figures but also as public intellectu-
als, as consultants, and for important state and federal government posi-
tions. The first decade of the twenty-first century has been a golden age of 
plenty for law schools.

Yet law schools are failing abjectly in multiple ways.
Annual tuition at over a half-dozen law schools topped $50,000 in 

2011, with a dozen more poised to follow. After adding living expenses, 
the out-of-pocket cost of obtaining a law degree at these schools reaches 
$200,000. Nearly 90 percent of law students borrow to finance their  
legal education, with the average law school debt of graduates approach-
ing $100,000. Many law graduates cannot find jobs as lawyers, enduring 
the worst market for legal employment in decades. Paying no heed to the 
adverse job market, law schools increased their enrollment in 2009 and  
2010, which will send more graduates scrambling for scarce jobs three 
years hence.

A series of public revelations about widespread distortions and dubi-
ous activities damaged the credibility of law schools in 2011. Law schools 
across the country were advertising sky-high employment rates and  
triple-digit salaries for recent graduates when the reality was far different. 
They were criticized for offering scholarships to lure students who were 
unaware of the significant chance they would forfeit the scholarship after 
the first year. Two well-respected law schools admitted that they had falsely 
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reported Law School Admission Test (LSAT) scores and grade-point aver-
ages (GPAs) to the American Bar Association.

Proud and dignified institutions that have long held themselves out as 
the conscience of the legal profession, law schools across the country have 
been engaging in disreputable practices. When called to account for these 
actions, law schools protest that they are just following the rules. They 
suggest that unhappy graduates should take responsibility for their poor 
decisions to incur such high debt. They universally place the blame for 
inflated employment numbers on the US News ranking, as if a magazine 
was responsible for their conduct. Elite law schools distance themselves 
from the worst offenders, conveniently ignoring that they too engage in 
questionable actions, merely to a lesser extent. Law schools at every level 
have been failing their ethical responsibilities, while pointing the finger 
at others.

In this book, I explore how law schools have arrived at this sorry state 
and the implications of this sad condition for the present and future. At 
the root of these problems is the way law schools today are chasing after 
prestige and revenue without attention to the consequences. The enviable 
resources law schools enjoy relative to their poor neighbors in economics 
and English departments are the riches obtained in the chase.

The economic model of law schools is broken. The cost of a legal educa-
tion today is substantially out of proportion to the economic opportunities 
obtained by the majority of graduates. There are a few winners—graduates 
who secure well-paying jobs in corporate law firms—while a significant 
number end up with mountainous debt they will suffer under for decades 
with little to show for it. Law students in the anxiety-ridden job-hunting 
season speak enviously of classmates who won the “lottery.” A lottery the 
job market has become.

Law school has always had winners and losers in job prospects among 
graduates. The difference today is that the enormous run up in tuition 
of the past three decades, and the student debt this produces, imposes a 
severe penalty on losers that did not exist in past generations. Formerly, 
a law graduate who entered the low-earning sector of the profession, or 
who did not land a job as a lawyer to begin with, or who never wanted to 
be a lawyer but planned to use the degree in other ways could still make a 
go of it financially. With the $100,000 debt common among law graduates 
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today, that is much harder to do. The median starting salary of 2010 law 
graduates was $63,000—not enough to manage a debt that size.

The system of legal education is failing when a significant proportion 
of law graduates nationwide find themselves in financial hardship. Several 
dozen individual law schools, furthermore, are failing in the specific sense 
that a substantial bulk of their graduates suffer financial hardship. These 
law schools pile up casualties year after year among students who walk 
through their doors. If normal economic signals were operating, schools 
that fail to serve the interests of most of their students would not sur-
vive because people would stop enrolling. These law schools, however, are 
kept afloat by students making poor judgments to attend (encouraged by 
misleading job information from schools), while the federal government 
obligingly supplies the funds to support their folly.

Exposing the disconnect between the cost of a legal education and the 
economic return it brings and finding ways to fix it are the goals of this 
book. Various factors contribute to the problematic economic situation 
in complex, intersecting ways. The regulation of law schools, the work 
environment of law professors, the competitive pressures on law schools, 
the limited information available to prospective students, and the way law 
school is financed through federal loans are critical pieces.

The prologue begins with a brief account of the circumstances surround-
ing my interim deanship over a dozen years ago at St. John’s University  
School of Law. It is difficult for outsiders to appreciate the unique work-
place of professors. Telling this story allows me to convey vividly the 
dynamics at play. In part 1, I reveal how legal educators have utilized 
regulatory mechanisms time and again to further their own interests. I 
go on, in part 2, to describe what law professors do and how much we 
get paid and explain why the practicing bar and judges complain that law 
professors are out of touch and do a poor job of training lawyers. I explain 
why law schools are under the iron grip of US News ranking in part 3 and 
elaborate on the detrimental developments this has brought to legal aca-
demia. In part 4, I home in on tuition, debt, and the economic return on a 
legal education; I identify problematic features in our economic operation 
and offer proposals for improving the situation.

This is not a standard academic exegesis. I mix narrative with detailed 
facts and figures, description with occasional prescriptive commentary, 
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hard information with grounded speculation about unknowns. Based on 
current trends, I make a number of projections about the short-term fu-
ture for law schools and for the legal market.

What I write in these pages will affront many of my fellow legal educa-
tors. I reveal the ways in which we have repeatedly worked our self-interest 
into accreditation standards, from unnecessarily requiring three years of 
law school to writing special provisions to boost our compensation. We 
teach less and get paid more than other professors, and we earn more than 
most lawyers, yet we still complain about being underpaid relative to law-
yers. I question the amount of money that goes into academic research. I 
challenge the efforts of clinicians to use accreditation standards to get job 
protection, and I question the economic efficiency of clinical programs. 
I identify schools that have dismal rates of success among graduates in 
landing jobs as lawyers, and I identify schools that publish highly unreli-
able salary numbers. I specify a set of characteristics of law schools that 
prospective students should be wary of attending. I argue that law schools 
extract as much money as they can by hiking tuition and enrollment, while 
leaving students to bear the risk, in the first instance, and taxpayers there-
after. And I propose changes to accreditation standards and the federal 
loan system that, if enacted, would drastically alter the situation of law 
schools.

This book challenges fundamental economic aspects of the operation 
of law schools, although I do not go deeply into pedagogical issues. What 
got us into this position is our hunger for revenue and chase for prestige. 
Some of what I write is intended to warn law schools about the coming 
financial crunch they will face from a continued fall in applicants and in-
creasing attrition after the first year from students who drop out or trans-
fer to other schools. Schools in a precarious position that do not alter their 
operation may literally fail, unable to bring in sufficient revenue to cover 
their expenses.

I do not believe law schools will reform themselves unless forced to. 
The situation is too comfortable and our interests too vested in the status 
quo. Thus one aim in writing this book is to reach beyond legal educators 
to prospective students and their parents, to external regulators, and to 
members of Congress to expose the depth of our problems and provide 
information that will facilitate better-informed decisions about how to re-
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spond. The federal loan program, though well intended, has devastating 
consequences for many students. Depending on a mix of considerations 
I will elaborate, for many thousands of prospective students it might be 
prudent to forgo law school at current prices. 

Law schools, finally, are failing society. While raising tuition to astro-
nomical heights, law schools have slashed need-based financial aid, thereby 
erecting a huge financial entry barrier to the legal profession. Increasing 
numbers of middle class and poor will be dissuaded from pursuing a legal 
career by the frighteningly large price tag. The future complexion and le-
gitimacy of our legal system is at stake.





A C K N O W L E D G M E N T S

In May 2006, I wrote my first blog post on the skewed economics of  
legal education, “A Peculiar Fairness Issue Brewing in Law Schools,” on the 
group blog Balkinization. The post discussed spiraling law school tuition, 
the questionable economic return for many law graduates, and the dubi-
ous financial arrangement we create through merit scholarships “in which 
the students most likely to make the least money end up subsidizing the  
legal education of the students most likely to make the most money. ” I wrote 
more than two dozen Balkinization posts on various problems in legal aca-
demia in ensuing years, raising questions about the cost of interdisciplin-
ary studies, expressing concerns about the increasing debt burden on law 
graduates, and exposing our industry-wide use of misleading employment 
statistics, among other topics. In a June 2010 post, “Wake Up, Fellow Law 
Professors, to the Casualties of our Enterprise,” I spoke bluntly for the first 
time about the need for legal educators to take greater responsibility for 
the situation. I thank Fernando Rodriguez for jarring me out of my usual 
understated style of academic discourse to write more candidly and force-
fully about these issues. This book elaborates on the same themes and is 
written in the spirit of that post.

Without the extraordinary assistance of Jeffrey Blackwood, this book 
could not have been completed in a timely fashion—thanks for always 
coming through, Jeff ! I also thank John M. Conley, Bill Henderson, and 
Deborah Jones Merritt for their detailed critical feedback on the entire 
manuscript. Their comments improved the book in large and small ways. 
I thank my colleagues at Washington University School of Law for feed-
back at a faculty workshop on several chapters. I owe particular thanks 



to Peter Joy and Robert Kuehn. Long-time leaders in clinical legal educa-
tion, Bob and Peter disagree with several of my positions, yet they have 
been unfailingly helpful. My law school dean, Kent Syverud, the incoming 
chair of the ABA Section on Legal Education and Admissions to the Bar, 
has steadfastly supported this project, notwithstanding my criticisms of 
the ABA and the potentially embarrassing things I say about law schools 
(including my own). Thank you, Kent, for encouraging me to remain true 
to the project. I also thank Paul Kirgis, David McGowen, and Jeff Sovern 
for their comments on early drafts. I thank Matt Leichter for his excel-
lent work in pulling together essential statistics on legal business and legal 
academia. I thank Jolijt Tamanaha for preparing several possible designs 
for the book cover. I thank Kathie C. Molyneaux for helping me acquire 
background material from numerous sources. I thank Yvonne Zipter for 
her superb work editing the manuscript. I thank my editor, John Tryneski, 
for his enthusiastic support for this book and his helpful comments on the 
first draft.

To John Q. Barrett I owe special thanks. We started in legal academia as 
rookies together and forged a bond through our joint struggles. Years ago, 
at a critical time, John encouraged me to do what had to be done—he did 
the same again when I embarked on writing this book despite my reserva-
tions. Finally, I thank Honorata for everything. This book is dedicated to 
Brian M. Maeshiro. We met when we were eleven years old as opponents 
in a judo match (although our memories differ on who won that day). We 
became life-long Okinawan brothers, hanging out in high school, spend-
ing summers together, and traveling parts of the world. Thanks for the 
good times, Bo.

�vi  acknowled gments



P R O L O G U E

A Law School in Crisis (Circa 1997)

A raucous celebration outside faculty offices greeted me as I stepped off 
the elevator. It was early December 1997. Drawn by the commotion, 

I walked over. Two senior colleagues, a third joining them as I arrived, 
had plastic cups in hand, each with a shot of whiskey, raised in a toast, ac-
companied by laughter. The dean is done, I was told. His resignation was 
in our faculty boxes.

A tersely worded memo from the university president, Donald 
Harrington, announced that he had accepted Dean Rudy Hasl’s resigna-
tion, effective at the end of the school year. President Harrington thanked 
Hasl for his contribution to the law school and announced that an im-
mediate search would begin to find a new dean. Devoid of the obligatory 
flattery that adorns such announcements, the message of the memo was 
that Hasl had been fired, and good riddance.

Taking a seat at my desk, I immediately wrote to President Harrington:

Permit me to briefly introduce myself. I am an untenured member of 
the faculty, and have been at St. John’s for two-and-a-half years. . . .

I do not question the appropriateness of the resignation of Dean 
Hasl. His position as leader of the faculty had become untenable. 
Nevertheless, the most serious problem we have at the law school is a 
grossly underperforming faculty. Several of the leaders of the drive to 
remove Dean Hasl are, in my opinion, among the worst offenders. My 
concern was—and remains—that the success of their initiative would 
be interpreted by them as confirmation that they could not be made 
to work harder for the school . . .
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It is crucial to our future that you send a strong signal to the fac-
ulty that the departure of Dean Hasl does not mean the end of ef-
forts to improve the performance of the faculty. I urge you to make 
such a signal explicit, unequivocal, and soon. The final paragraph in 
your memo announcing Dean Hasl’s resignation fell short of what is 
needed.

As I typed out these impetuous words, the faculty members I was referring 
to were carrying on in the hall. I showed a draft of the memo to a close 
colleague, encouraging him to talk me out of it, but he argued that it had 
to be sent.

The next day I was summoned to the president’s office.
Father Harrington (a Vincentian priest) welcomed me into his office 

with a disarming smile and asked me to tell him what was going on at 
the law school. We were in a disastrous slide, I said. The law school had 
dropped a tier in the US News rankings the year before (as irate alumni do-
nors regularly reminded him). In a belated attempt to improve our stand-
ing, Dean Hasl had begun prodding the faculty to do more. Many faculty 
members were hardly present in the building, coming in only to teach, 
leaving immediately thereafter. When they did stay on the premises, their 
office doors frequently were closed—an implicit “don’t bother me” sign to 
students. Many faculty members were producing little if any scholarship; 
many hadn’t written in years. A few had legal practices on the side—so busy 
that their “full-time” professor position had become their side job. A num-
ber were in semiretirement, though not officially. One appeared to have a 
drinking problem. Who knows what the others were doing. Out of a faculty 
of forty-five, perhaps a dozen were producing at a high quality as teachers 
and scholars. Student morale was low, sunk in a collective depression in-
duced by the drop in rankings. Our fall from the third to the fourth tier in 
the rankings (out of five tiers at the time) led to an immediate drop in the 
quantity and quality of applications, which resulted, the following year, in a 
two-point reduction in median LSAT scores. A downward spiral of student 
qualifications loomed ahead. A proud institution with many accomplished 
graduates in New York, including two former governors and several sitting 
judges on the highest court, St. John’s might take decades to recover.
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It would be a mistake, I urged Father Harrington, to immediately hire 
a permanent dean to replace Hasl. Deans cannot continue in office against 
the wishes of the bulk of the faculty—that’s what spelled his demise. What 
we needed was an interim dean who would clean house and raise the level 
of performance, giving the next dean a better chance to succeed.

Three months later I became the interim dean.
Drastic measures were called for because St. John’s then was mired in a 

state of dysfunction. Although the situation was by no means representa-
tive of law schools generally, it merits retelling because what transpired 
there illustrates the lack of accountability law professors enjoy and the ex-
cesses that can result, and it reveals crucial dynamics that operate within 
law schools. The story can be told because St. John’s today bears no resem-
blance to the place then: it is vastly transformed, with a dynamic dean and 
a critical mass of talented, hard-working faculty.

At a faculty meeting early that March, Dean Hasl announced that I had 
been appointed interim dean by the president (a closely held secret un-
til that moment). The silence that greeted my name hung in the air as I 
walked to the podium. No one imagined that an untenured recent hire 
would be the one. I began: “Father Harrington asked me to be dean be-
cause he thought I was the person best able to bring us through this period 
of change. . . . What we are about to embark upon will be painful and diffi-
cult, and will require all of us to work harder—every one of us.” My speech 
laid out three “nonnegotiable” points:

First, we all have to work. This is a full-time job. We have an obliga-
tion to work at least forty hours a week on matters directly related to 
our responsibilities to the institution. . . .

The second nonnegotiable point is that we are here to serve the stu-
dents. They are the ones who pay our salaries. Our obligation is not 
just to teach them in the classroom, but also to answer their ques-
tions, to offer help when necessary, to serve as mentors, to write let-
ters of recommendation, and more. To satisfy this obligation we must 
be here physically, in the building, and we must be welcoming to the 
students. Our doors must be open to them.
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The final nonnegotiable point is that this is an academic institution, 
which by its nature requires that we are all teachers and scholars. We 
are in the business of conveying knowledge and teaching people to 
think. . . . That does not mean, however, that we cannot discuss differ-
ent ways of living up to these requirements. We each have strengths 
in different areas.

It must seem ridiculous that a dean would lecture a faculty on the ne-
cessity to spend more time at the office, to work forty hours a week, to 
provide more services to the students, and to live up to our dual role as 
teachers and scholars. Things had gotten that bad.

The problems that St. John’s confronted fifteen years ago are not unique. 
One can walk through the faculty corridors of many law schools and find 
lots of closed doors hiding unoccupied offices. Friday is an especially quiet 
day in faculty halls. The only thing we must do is show up to teach classes. 
On the list of great things about being a law professor, the freedom to 
decide whether or when to be at work (outside of scheduled classes) is at 
the top. We do what we want, when we want to, and no one—including 
the dean—tells us what to do. Some professors spend little time at school 
because they work more efficiently on scholarship at home. Some prefer 
to avoid the hassle of the daily commute. (Several law professors I know 
live in a different city, traveling to work by train or airplane.). A few go to 
an office where they carry on a legal practice in association with a firm. 
Whatever the individual reasons, getting the faculty to be present and 
available for colleagues and students can be trying. It’s hard to create an 
intellectual community, or a community of any kind, when many people 
are not around much of the time.

These are full-time jobs, typically based on nine-month periods. The 
majority of law professors teach an average of six hours a week (per semes-
ter) for twenty-eight weeks a year; we also put in several hours of prepara-
tion per class (another eight to ten hours a week), perhaps two hours or 
so a week meeting with students and writing letters of recommendation, 
an unpleasant week or two each semester grading, and some committee 
service. A few professors give occasional talks at other schools, or at con-
ferences, or serve on bar committees. When you add it all up and spread 
it out over nine months, that leaves a generous dollop of compensated 
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time—say ten to fifteen hours a week—not taken up by teaching, com-
mittee service, and other work related activities. This ample time is for 
scholarship, yet virtually every faculty (except at brand-new law schools) 
has professors who don’t write much.

Laments about this have been sounded for decades. Sixty years ago, 
the dean of the College of Law at the University of California, Berkeley, 
renowned scholar William Prosser, acknowledged,

There is no law school, no matter how distinguished its reputation, 
that has not numbered on its faculty some such men as these. . . . The 
tragedy is that [owing to tenure] nothing much can ever be done 
about it. . . . All over the country there are many sad and wretched law 
schools in which the unhappy selections of some long-forgotten dean 
linger on year after year, too feeble, useless, and insignificant ever to 
receive an offer from another school, too satisfied ever to leave, and 
safe where they are until the age of seventy. Few die, and none resign.1

Harsh words, but true. In one respect, the problem has actually worsened 
since Prosser’s woeful depiction: prohibitions against age discrimination 
give tenured professors license to keep their position indefinitely.

Deans have little leverage to get more out of malingering law profes-
sors—a group by no means limited to older faculty (and it must be em-
phasized that many older professors remain very productive). Abysmal 
performers can be fired regardless of tenure, at least in theory, but this is 
almost never done. Any attempt to revoke tenure would be controversial 
within a faculty; inevitably, the targeted professor would sue, claiming un-
justified breach of tenure (correctly pointing out that other low producers 
have not been fired in the past). And the university would cut a check to 
settle. A range of slackers exists (as with any job), all of whom exact a cost 
in lost productivity, but not all of whom are bad enough to try to fix. As 
one might expect, a study found that a majority of law professors write 
less after obtaining tenure than before.2 On most faculties, a minority of 
professors are disproportionally productive and the rest scatter across a 
spectrum from steady scholarly output to none at all.

A dean can withhold raises from poor performers as a sanction. Still, 
professors routinely get cost of living increases that keep them moving up 
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the salary scale. The marginal difference between that and a merit raise 
provides negligible motivation to a professor on cruise control. (If you are 
wondering why a poor performer gets cost of living increases rather than 
nothing, remember that the dean’s position becomes tenuous if too many 
faculty are unhappy. Nothing gets people more upset than pay issues.)

Deans wield small sticks for prodding—twigs, really—and consequently  
must resort to passing out goodies to get more out of people. They can 
try positive inducements, like offering paid research leaves or a summer 
research grant to encourage writing. This has the downside, however, of 
throwing more money at people who are already not doing what they 
should be. Morale issues develop within the faculty. Faculty members who 
have been working hard all along wonder why those putting in less effort 
obtain extra benefits. The dean, then, must hand out additional rewards to 
hard workers to maintain fairness and suppress grumbling.

Law schools, like universities generally, have resorted to offering gen-
erous buyouts to persuade ensconced retirement-age professors to leave. 
Tenure confers a property right—and professors can, and increasingly do, 
demand that they be paid to relinquish it.3 It has become the professorial 
version of a golden parachute. Buyouts are costly and they are not as suc-
cessful in inducing departures as one might think. Two years of full pay  
and six years of health benefits was the offer St. John’s tendered in 1998, 
but initially not a single law professor took it. After all, the job is not tax-
ing when done at a minimum level, the income is good, and professorial 
status is impressive. It makes sense that two years of free pay is not enough 
to give up a sinecure that only requires fifteen or twenty hours of work 
for half a year’s time. And buyouts cannot solve the problem of underper-
forming professors who are not close to retirement age.

An effective way to wring more productivity out of professors who 
don’t write is to ask them to teach an additional course. The standard load 
for most schools is four courses a year, which averages six hours a week of 
teaching a semester, or twelve classroom hours per year (more precisely, 
for twenty eight weeks). If a professor who is not writing is required to 
teach a fifth course, the school would gain another class at no extra cost. 
For every four professors who pick up an extra course, the school obtains 
the equivalent of another full-time classroom professor. At St. John’s the 
faculty adopted this approach, enacting what we called the “alternative 
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contribution system.” Professors who were not inclined to engage in schol-
arship could choose instead to teach an extra course.

That is far easier to say than do. Law professors resent being asked to 
teach more than their customary, comfortable load. Adding a new course 
requires a lot of work the first time through. And worst of all, it is per-
sonally galling to teach more than one’s colleagues, with a “nonscholar” 
stigma attached. Deans understandably would rather look the other way, 

absorbing the cost of underperformers rather than foist another course on 
them to their embitterment.4

After a year and a half as interim dean, I stepped down. Seven profes-
sors took the buyout, three more left on other terms, and five professors 
taught an extra course. The following spring the school jumped back up 
a tier per US News, remaining there ever since. Today, after subsequent 
waves of departures, the school is a changed place, with a highly produc-
tive faculty.

If this sounds like things worked out fine, that is only half the story. 
My term as dean was a miserable time for all. Among other measures, 
I froze faculty salaries (mine included), restricted travel, and eliminated 
summer research grants (except for new hires)—essentially taking money 
out of the pockets of professors—using the savings to boost scholarships 
for students and freeze tuition for a year. The faculty did not really have 
a choice when it “voluntarily ” adopted the alternative contribution sys-
tem. In an effort to increase accountability, everyone had to fill out a form 
specifying how many hours they spent on work-related activities (not sur-
prisingly, nor credibly, every professor listed at least forty hours, and in 
most cases more). The palpable resentment these actions generated per-
manently altered my relationship with colleagues. Years later a colleague 
would occasionally remind me of the money I cost him over time owing 
to the one-year salary freeze. Another faculty colleague would not greet 
or speak to me, passing in silence in the halls or elevators for many years.

No dean who wants to remain the dean would have done these things. 
An official interpretation of the ABA standards accords the faculty sig-
nificant power over the dean: “A dean should not be appointed or reap-
pointed to a new term over the stated objection of a substantial majority 
of the faculty. ”5 To understand the internal operation of law schools, one 
must keep this in mind.
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I led off this book about law schools with a personal account of the 
circumstances surrounding my brief adventure as interim dean a dozen 
years ago because it is the best way to convey to readers the strange dy-
namics on law faculties. I must emphasize that many law professors at law 
schools across the country are conscientious and work hard. That said, the 
constellation of forces I describe in connection with the law faculty at St. 
John’s operates everywhere. The crucial point I hope to get across through 
this story is that there is something unusual about a work environment 
that would allow a particular school to descend to such a condition. At 
almost any other type of job, people would have been fired long before, or 
the operation would have gone under. But in economic terms the profes-
sors and the law school were doing fine (notwithstanding the fall in rank). 
Many of the usual norms and incentives that govern workplaces do not 
hold for law faculties. At the heart of it lies this: law schools are run for 
law professors. This is not to say that the faculty runs the place. Individual 
professors have scant institutional power (though they can have personal 
sway with colleagues); the faculty collectively does not control the op-
eration of the law school or its relationship with the university, although 
it has a strong say in certain institutional polices. The real power of law 
faculties lies in what can best be described as the all-pervading faculty 
prerogative—vague and unstated, yet unquestionably present.

No one tells law professors what to do. Law professors are superior 
to the students and served by the staff. They are the leading personages 
inside the law school and sometimes prominent outside as well. For a law 
school to function at a high level requires that individual professors be 
self-motivated, responsible, conscientious, and oriented to the common 
good even when that requires a sacrifice of their own self-interest. It re-
quires, in other words, that law professors have better character than most 
human beings. Alas, we are fallible and self-oriented like everyone else.



P A R T  I

Temptations of Self-Regulation





O N E

The Department of Justice Sues the ABA

 In 1995, the Department of Justice (DOJ) filed a civil antitrust complaint 
against the American Bar Association (ABA), charging that “legal edu-

cators have captured the ABA’s law school accreditation process.”1 This was 
an inglorious occasion for the ABA, a national organization of lawyers that 
claims to be the bastion of the rule of law. In the name of protecting the 
public, the ABA’s Section on Legal Education and Admissions to the Bar, 
with the imprimatur of the US Department of Education, adopts and en-
forces accreditation standards for law schools to insure that they graduate 
knowledgeable, skilled, and ethical lawyers. Forty-five states, by order of 
their state supreme court, require graduation from an ABA-accredited law 
school as a prerequisite for admission to the bar.2 Accreditation is therefore 
pivotal to law students and to law schools. A school seeking accreditation 
must meet a rigorous set of requirements; after accreditation is granted, 
schools undergo an extensive review by the Accreditation Committee  
every seven years, including an on-site visit by an inspection team.

The DOJ charged that the accreditation process had been subverted 
by legal educators to ratchet up their salaries and reduce their teaching 
loads. One accreditation standard established an eight-hour-per-semester 
limit on teaching loads.3 Several provisions focused on securing adequate 
compensation for professors, and one standard required that faculty be 
given a “reasonable opportunity for leaves of absence and for scholarly 
research.”4 Although it says nothing about payment, “the Standard has 
been applied in practice to require paid sabbaticals, summer stipends, and 
other forms of research compensation.”5 Schools were at times “placed on 
report” when compensation levels were below that of peer schools.6 Law 
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professors thus enjoyed measures that inured to their financial benefit 
and insured they would not be subjected to onerous teaching loads.

A number of accreditation requirements imposed high costs on law 
schools. Law schools were required to have “adequate” facilities, sub-
stantial library collections, and low student-faculty ratios tallied on 
full-time professors in tenure-track positions (adjuncts or professors on 
short-term contracts did not count toward the ratio).7 To maintain their 
standing as genuinely academic institutions, law schools were prohib-
ited from offering bar preparation courses for credit (which helps prop 
up the lucrative bar review course industry). And several provisions jeal-
ously guarded accreditation itself by penalizing students at unaccredited 
schools. Accredited law schools were prohibited from accepting credits 
from students seeking to transfer from unaccredited schools. Graduates 
from unaccredited schools, furthermore, could not enroll in graduate law 
programs (LLM and SJD) offered by accredited schools. The standards 
barred them despite the fact that graduates from foreign law schools were 
freely permitted to enroll.

These various measures effectively kept out law schools built on a low-
cost model, which emphasizes teaching rather than research, relies on a 
smaller core of full-time faculty without tenure at lower pay, uses a larger 
number of lawyers and judges to teach courses as adjuncts, possesses 
basic facilities and library collections, and focuses on teaching students 
practice skills and the core knowledge necessary to pass the bar exam. The 
DOJ antitrust investigation was prompted by a denial of accreditation to 
Massachusetts School of Law at Andover, a school that adopted the low-
tuition model.

HOW THE INSPECTIONS WERE USED

The inspection arrangement invited abuse. A self-study would be prepared 
and provided to the inspection team by members of the faculty of the 
school undergoing review; faculty authors of the study would work faculty 
concerns into the study; the five- to seven-member ABA site-inspection 
team, typically composed entirely of law faculty, would interview various 
constituencies in the law school during their three-day visit; the report of 
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the inspection team would reflect the agendas impressed on them during 
the process.

The findings of each accreditation review were sent to the dean of the 
law school and the university president. Legal educators who staffed in-
spection teams were naturally predisposed in two directions: favoring the 
law school in its relations with the university and the faculty in their deal-
ings with law school deans. To the university president they would advo-
cate the law school’s interests—seeking to retain more funds and greater 
autonomy from the university.8 To the law school dean they would press 
for compensation, research support, the extension of tenure, and other 
faculty-friendly conditions.

What accreditation amounted to was legal educators going around the 
country to school after school advancing the interests of fellow legal edu-
cators. As Ronald Cass, then dean of Boston University School of Law, 
observed in connection with the antitrust charges, “It always seemed that 
this was a process that was largely designed to help law schools extract 
funds from their host universities and to help certain groups within law 
schools extract funds from the dean.”9 (Dean Cass was doing fine himself, 
reportedly earning “$479,387 plus $23,173 in benefits in 1996–97.”)10

While law school deans might have been pleased with the leverage this 
arrangement lent them against the university, they became fed up with ac-
creditation demands. The American Law Deans Association was formed 
in 1994 to advocate changes in the accreditation process. Deans objected 
that “the process of accrediting law schools—ABA approval and AALS 
membership—had become unduly intrusive, burdensome, and unrelated 
to the actual quality of legal education. . . . Accreditation had become 
mainly focused on the inputs of legal education—such as space in the 
library or the level of pay for faculty—and . . . accreditation seemed in-
creasingly to apply the same input formula regardless of the nature and 
mission of the particular school.”11 Reflecting its overreach, in 1994 “about 
50 law schools, including many of recognized high quality, were on report 
[by the Accreditation Committee] for allocating inadequate resources to 
their law program.”12

The ABA entered into a consent decree on the antitrust charges, agreeing 
to halt its offending practices. The ABA would no longer collect and share 



14 temptations of self-regul ation

salary information and would no longer refer to compensation in con-
nection with accreditation. The ABA would no longer exclude for-profit 
law schools or prohibit transfer students or graduates from unaccred-
ited schools from moving to ABA-accredited schools. The Accreditation 
Committee and the Standards Review Committee could not have more 
than 50 percent of their membership made up of legal educators; site- 
inspection teams would henceforth include a university administrator 
from outside the law school and a lawyer or judge or lay member. The 
ABA would be subject to regular reviews from an antitrust compliance 
review officer. For ten years the consent decree would remain in effect, 
during which period the ABA would comply with all DOJ requests for 
interviews and information.

A humiliating capitulation by the ABA this was. But ABA President 
George E. Bushnell declared unrepentantly, “We absolutely, categorically 
deny [the antitrust allegations] and believe we’re right.”13 To explain its 
agreement, the ABA mimicked the complaint uttered by every defendant 
who pleads nolo contendere to a charge: it did not contest the charges be-
cause the legal expense of proving its innocence would be too exorbitant. 
(A delicious irony: the preeminent professional organization of lawyers 
complaining that it must endure an injustice because legal costs are too 
high!) When insisting on the ABA’s innocence, Bushnell did not deny the 
underlying factual allegations; rather, he contended that these actions did 
not violate antitrust law.14

THE FOCUS ON PROFESSOR COMPENSATION

University of Texas law professor Millard Ruud—the former consultant 
on legal education to the ABA and, later, the executive director of the 
Association of American Law Schools (AALS)—incensed by the unjust 
charges, defended the focus on faculty salaries. “It is beyond dispute that 
a law school’s compensation structure directly affects the quality of those 
whom it can recruit and retain. Is it mere coincidence that the law schools 
that compensate its faculty best are also those that have the most highly 
regarded programs of legal education?”15

This defense betrays the flawed mindset of the people involved. Ruud is 
correct that professors at elite programs have higher pay, but that is irrel-
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evant to the purpose of accreditation. Accreditation is justified as a means 
to insure a sound program of legal education that produces competent 
lawyers. This requires that salary be set at a level sufficient to attract ca-
pable law teachers. Insisting that faculties should be compensated at levels 
comparable to their peers, however, is about matching pay among profes-
sors. To determine whether faculty pay levels are adequate one must look 
at the supply of candidates seeking jobs as law professors—which was 
highly competitive in the 1980s and early 1990s when these accreditation 
actions were in full bloom.

The official interpretation of the accreditation standard relating to 
faculty compensation failed to heed this obvious point, stating: “A law 
school’s faculty salaries, especially of full and associate professors, which 
remain unfavorable in comparison with the national median and with 
faculty salaries at approved law schools in the same geographical area 
may not be sufficient to attract and maintain a competent faculty.”16 This 
language suggests that anyone below the comparable median—half of 
the law faculties at any given time—might be inadequately compensated. 
Another official interpretation asserted, “A faculty salary structure which 
ranks at the very bottom of salaries at ABA approved schools is non- 
competitive and presumptively in non-compliance with the Standards.”17 
This assertion is absurd on its face because there must always be schools 
at the bottom. An upward spiral follows from the combined operation of 
these interpretations: faculties below the median, especially those at the 
bottom, get moved up with every inspection, thereby raising the median 
and bottom for the next round. It was a fantastic arrangement for law 
professors.

Two years before the DOJ complaint, the National Law Journal ran an 
article on a recent run-up of law professor salaries. “During the past five 
years, faculty pay scales at most American law schools have gone up, and 
in some cases they have gone up by more than 50 percent, to the point 
that it’s not uncommon for full professors to make, with perks, upward 
of $200,000.”18 “For example, in 1988–89, Seton Hall paid its full profes-
sors an average $71,900. In 1992–93, the average was $107,283. . . . At the 
Fordham University School of Law, full professors averaged $89,700 in 
1988–89; by 1992–93 the figure had jumped to $125,250.” These salaries, 
the article added, were supplemented by summer research grants of up to 
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$20,000 and fringe benefits that ranged from 20 to 38 percent of base pay. 
Funding these salary hikes, average tuition at private law schools rose by 
an average of 10 percent each year between 1988 and 1992 and, at public 
schools, by a yearly average of 11.7 percent.19

The article identified several factors that contributed to the rapid in-
crease in faculty salaries, including making up for lagging law professor 
pay in the 1970s, setting attractive compensation levels to recruit talented 
professors, and rewarding productive professors with raises. “Another 
reason for the increase,” the article explained, “is that the ABA, through 
its accreditation process, put pressure on schools to raise faculty salaries, 
according to several deans.”20 This article, remember, was written two 
years before the DOJ suit. The practice was an open secret.

CLINICAL  TEACHERS REVOLT

A revealing twist to the DOJ suit exposes a deep rift within law schools 
that will come up again in this book. As required by antitrust procedures, 
the DOJ solicited comments on the consent decree. Several of the harsh-
est condemnations of the accreditation process came from a subgroup of 
legal educators, clinical law professors. Clinical law professors objected to 
the consent decree for not going far enough, thereby allowing law profes-
sors to continue to control the process for their own benefit.

The Clinical Legal Education Association (CLEA), an organization of 
clinical teachers (with four hundred members at the time), asserted, “be-
cause . . . the accreditation process has been dominated by academics and 
deans, it has not been able to serve the function of insuring that students 
are adequately prepared to practice law.”21 CLEA worried that university 
administrators on site-inspection teams “are apt to pursue the goal of im-
proving scholarly output as their highest priority,” failing to appreciate 
the importance of skills-training programs. More important, according 
to CLEA, the consent decree failed to

change or challenge existing standards and practices which enhance 
the power of academics at the expense of the needs of students and 
their future clients. For example, the existing standards mandate that 
legal academics be granted tenure, but do not provide this protection 
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to many clinical teachers who are involved in preparing students to 
practice law. The standards also require law schools to permit legal 
academics to participate in the governance of the law school, but have 
not been interpreted to mandate that clinical teachers be allowed to 
partake in governance. This differential treatment serves to preserve 
the status quo in which the research and other needs of academics are 
given priority over the needs of students and their future clients.

These views were repeated by other clinicians who submitted objections to  
the consent decree, prominently including John Elson of the Northwest-
ern University School of Law, a leading voice among clinicians and a vet-
eran participant in accreditation proceedings. Professor Elson confirmed, 
in bitter language, that legal academics have captured the process and 
“naturally seek to maintain a system of accreditation that reinforces their 
notions of ‘quality’ legal education. Those are notions that have elevated 
the production of scholarship as the highest law school priority and rel-
egated students’ professional preparation as an obligatory burden that 
should not interfere with academics’ higher intellectual calling.”22

Two aspects of these assertions stand out. CLEA suggests that law 
schools, dominated as they are by neglectful “academic” professors pur-
suing their scholarly indulgences, are not training competent lawyers. The 
DOJ never contended that law schools were failing this badly. The second 
striking aspect is the transparent attempt on the part of CLEA to use ac-
creditation for the benefit of its own interest group—to enhance the status 
and employment conditions of clinicians. Clinicians must be given tenure 
and an equal say in governance, CLEA argued, if law schools hope to train 
competent lawyers.

The airing by clinicians of their grievances exposes a schism that lies 
below the surface of many law faculties, one that goes to a fundamental 
divide over whether law schools are academic institutions or exist to train 
lawyers. As we shall see, this divide has had enduring significance for law 
schools.

The entreaties of clinicians were rejected by DOJ as raising law school 
policy issues irrelevant to accreditation. Academic law professors were 
enviably successful at using the accreditation process to enhance their 
conditions of employment, and clinical professors were attempting to use 
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the antitrust suit to accomplish the same—in both instances law profes-
sors presented their arguments in the name of the public interest.

THE HIGH PRICE  OF  ACCREDITATION

For an ignominious postscript, at the close of the ten-year period covered 
by the consent decree, the ABA was brought back to court by the DOJ for 
six violations of the court’s order. Among these violations, the ABA had 
failed to insure that no more than half of the members of the Standards 
Review Committee were law school deans or faculty, and in multiple years 
the site-inspection teams did not include university administrators from 
outside the law school. These breached requirements were reforms de-
signed to prevent legal educators from capturing the accreditation pro-
cess. Judge Royce Lamberth found that “on multiple occasions the ABA 
has violated clear and unambiguous provisions of the Final Judgment,” 
and he ordered the ABA to pay $185,000 in attorney’s fees and costs to 
cover the expenses incurred by the antitrust division in uncovering the 
violations.23

While the blatant use of accreditation to benefit faculty is in the past, 
the enduring legacy of these actions was to entrench a culture within legal 
academia that presumes that a legitimate law school must be academically 
oriented.24 Former Cornell Law School dean Roger Cramton objected (in 
1986) to ABA accreditation decisions that “delayed the continued approval 
of sound law schools devoted to training practitioners for local practice”; 
“inspection reports criticized the nature and quality of scholarship as in-
sufficiently theoretical or challenging and the failure of the schools to pro-
vide summer stipends or other measures supportive of research.”25 These 
attitudes continue to dominate legal education. Law schools at every level 
(except for unaccredited schools) allocate significant resources to faculty 
scholarship today because that is the prevailing norm of what it means to 
be a legitimate law school.

This has costly consequences. Take the example of Atlanta’s John 
Marshall Law School, which had operated since 1933 as an unaccredited 
law school serving working-class students. Starting in 1987, the Georgia 
Supreme Court required graduation from an ABA-accredited school for 
bar membership, a shift in policy that forced John Marshall to seek ac-
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creditation. An inspection report in 1998 recommended against ABA ac-
creditation, in part because it “deemed the school’s teaching load, at eight 
hours a week, too high.”26 After being taken over by a for-profit company 
and implementing a host of changes to meet the standards, the school 
finally obtained full ABA accreditation in 2009. Tuition was $32,250 in 
2010. John Marshall students graduated with an average law school debt 
of $123,025, among the highest in the country. Many graduates did not get 
jobs as lawyers. Whether accredited or unaccredited, the school remains 
at the bottom of the Atlanta-area law school hierarchy and its students 
have limited opportunities for employment. Now, however, students must 
pay a premium that attaches to accreditation, not just because it costs 
more to run an accredited law school but also because the market-based 
tuition price of an accredited law school is at least $10,000 higher than an 
unaccredited school.27



T W O

Why Is Law School Three Years?

 In the first year they scare you to death; in the second year they work 
you to death; in the third year they bore you to death.” The truth in 

this old saw about law school is evidenced by perennial calls to abolish 
the third year. Larry Kramer, dean of Stanford Law School, remarked in 
a 2010 speech, “One of the well-known facts about law school is it never 
took three years to do what we are doing; it took maybe two years at most, 
maybe a year and a half. ”1 Three law schools—Northwestern University 
School of Law, Southwestern Law School, and University of Dayton School 
of Law—have recently begun to offer two-year JD programs. These are not 
genuine two-year programs but three years of courses (and tuition money) 
crammed into two. Washington and Lee University School of Law trans-
formed the entire third year into a practice setting, while still collecting 
full tuition.

A 1971 study by prominent legal educators, the Carrington Report, 
faced the issue head on: “Law faculty who have long wondered what to 
do with the third year must require of themselves an answer to the more 
basic question, why must there be a third year for all?”2 The third year 
is unnecessary and should be abolished, the report concluded. Students 
learn enough in two years to prepare them for most legal practices. The 
report proposed a JD course of study that takes two years, available to 
students who have completed three years of undergraduate study. A law 
degree could then be completed in five years of education (three under-
graduate plus two law school) rather than the current seven years (four 
undergraduate plus three law school), eliminating two years of tuition 
and living expenses and reducing opportunity cost. Students or return-

“
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ing lawyers who wish to specialize could add a year of concentrated study 
in their desired subject. This alternative is preferable to the current sys-
tem, the report argued, because the expense of seven years of education 
inhibits people from poor families from becoming lawyers, resulting in 
reduced availability of lawyers with an understanding of the problems of 
the poor.3

If many legal educators think two years is sufficient, why is law school 
three?

The third year exists for reasons almost wholly detached from sub-
stance: at the turn of the twentieth century a determined effort by elite 
law schools used the ABA and the Association of American Law Schools 
(AALS) to entrench the three-year standard.

ELITE  LAW SCHOOLS WRITE  THE STANDARDS

The closing decades of the nineteenth century were a troubled time for 
the bar and legal academia. The legal profession was held in low esteem 
by the public, with lawyers being perceived as shysters engaged in unethi-
cal practices. Law schools were proliferating. “From 28 schools with 1600 
students in 1870, the number jumped to 54 schools with 6000 students 
by 1890, and to 100 schools with 13,000 students by the turn of the cen-
tury.”4 Night law schools taught entirely by legal practitioners and cheap 
to attend sprouted in major urban centers, producing a flood of graduates 
from recent immigrant families (Eastern Europeans, Italians, and Jews). 
Elite legal professionals who controlled the ABA worried that these new 
lawyers would further tarnish the already sullied reputation of the bar.

University-affiliated law schools, for their part, had trouble attracting 
students because a law degree wasn’t required by any state for admission 
to the bar. (The traditional path to the bar was serving an apprenticeship 
in a law office.) The bar and elite legal academia thus shared a confluence 
of economic and professional interests in setting higher standards for legal 
education. Solidifying this alliance was an undercurrent of racist and na-
tivist attitudes. The dean of University of Wisconsin Law School, voicing 
an often-repeated concern of the legal establishment, charged that night 
law schools enrolled “a very large proportion of foreign names. Emigrants 
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and sons of emigrants . . . covet the title [of attorney] as a badge of dis-
tinction. The result is a host of shrewd young men, imperfectly educated, 
crammed so they can pass the bar examinations, all deeply impressed 
with the philosophy of getting on, but viewing the Code of Ethics with 
uncomprehending eyes.”5

Legal education had not yet become standardized. A variety of pro-
grams and degrees were awarded in law—LLB, LLM, ML, DCL—ranging  
in duration from one to three years. Most programs did not require any 
college training for entry and many did not require a high school diploma. 
Before the turn of the century, the overwhelming majority of schools had 
two-year programs.6 Harvard established a three-year program in 1878 
(although mandating only eighteen months in residence), followed in the 
subsequent decade by Columbia Law School, University of Pennsylvania 
Law School, and a handful of others. The success of these schools encour-
aged more institutions to add a third year—with the obvious attraction 
of another year of tuition revenue—but two-year programs continued to 
thrive.

The ABA Section on Legal Education was created in 1893 at the urging 
of legal educators in the ABA who wanted a committee devoted to law 
schools. The schoolmen who dominated the section, dissatisfied that they 
remained at the margins of ABA concerns, invited representatives from 
laws schools to attend the 1900 annual meeting to create a second organi-
zation, the Association of American Law Schools. The two organizations 
were closely intertwined at the beginning, holding joint meetings for thir-
teen years (until the ABA inconveniently moved its annual meeting to 
October, in the middle of the academic calendar), with prominent legal 
academics circulating through AALS leadership positions and the ABA 
Section on Legal Education.7

The inaugural 1900 Articles of Association dictated that all AALS 
member schools require matriculating students to have a high school  
degree or its equivalent. The articles also imposed the three-year stan-
dard: “The course of study leading to its degree shall cover at least two 
years of ten weeks per year, with an average of at least ten hours required 
class-room work each week for each student; provided, that after the 
year 1905 members of this Association shall require a three years course.” 
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Schools with two-year programs, then still the majority, were allowed to 
join the association immediately, with a five-year allowance to add the 
third year.

A delegate objected on the floor to the standard on grounds that still 
resonate today:

I do not care at this time to go into the question as to whether a three-
year or a two-year course is the more desirable. I do want to say that 
there is a very great difference of opinion among educators on that 
question; that in the opinion of many educators of wide experience 
two years spent at a law school and one year in an office is the best 
education a student can have. . . . I am not arguing against the exis-
tence of those great schools which with their endowments and able 
faculties, large attendance of students with ample means, may think 
it is desirable to have three-year courses. But it is an entirely different 
question whether you shall say that every law school ought to have a 
three-year course and that the student cannot have the benefit of the 
two-year course if he desires.8

Echoed by other lawyers at the meeting, this objection proved unavailing.
The schools that aggressively promoted the three-year model, with 

Harvard taking the lead, self-consciously styled themselves as academic 
institutions that provided their students a broad education in legal princi-
ples (or legal science, as it was called), which is inculcated through lengthy 
instruction from scholarly professors. The dean of Harvard asserted that 
“if law be not a science, a university will best consult its dignity in declin-
ing to teach it;” 9 Columbia’s dean said the same: “It is only by regarding 
law as a science that one can justify its being taught in a university. ”10 
University-affiliated law schools were sensitive about this issue because 
law had widely been considered a trade best learned by working alongside 
a lawyer in an office—the Abraham Lincoln way.

Many law schools at the time, in contrast, saw their role as training 
students for the practice of law. Proponents of this view asserted that  
legal training was less about theory than about the fundamentals neces-
sary for practice, which could be ably conveyed to students by experienced  
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practitioners and judges in a two-year course of study, supplemented by 
work in a law office. Cheaper, shorter, and more narrowly focused, this 
delivered students what they needed and no more. The dividing line was 
not just economic but also geographical: all of the Southern law schools, 
including elite institutions, had two-year programs at the time. In 1905, 
when the grace period for current members expired, the AALS took a 
hard-line position, expelling schools that did not complete the transition 
to three years (University of Tennessee College of Law got the boot de-
spite a plea for more time).

It was not necessary to force a choice between these two alterna-
tives. Both could coexist. A 1921 study commissioned by the Carnegie 
Foundation, written by Alfred Reed, argued that law was a differentiated 
profession, which should be matched by a differentiated system of legal 
education. Local law schools have a practical curriculum that trains stu-
dents in what the law is.11 National law schools were training not just law-
yers but people who would become the leaders of society. “Its primary 
interest is not with the law as it is, but with the law as it may become. . . .  
It sends into practice, into the legislature, on to the bench, men who, un-
derstanding the ideal as distinguished from the actual law, recognize their 
responsibility as parts of a general law-making machine and are animated 
with the ambition not merely to utilize the law as it is, but also to convert 
it into a more efficient instrument of justice.”12 It is a mistake to insist on 
a unitary set of standards, Reed argued, because the “two types of law 
schools serve distinct social purposes.”13 To modern ears these words per-
haps sound elitist, but his argument was a defense of keeping access to 
the legal profession open to the poor and recent immigrants by allowing 
a cheaper model of legal education to exist (assuming basic standards are 
met) alongside academically oriented law schools.

The leaders of the bar and legal academia rejected Reed’s proposal out 
of hand.14 Law is a unified profession that requires uniformly high stan-
dards, they insisted. Shortly after the release of the Reed Report, the ABA 
promulgated its first ever accreditation standards for law schools, includ-
ing these provisions:

(a) It shall require as a condition of admission at least two years of 
study in a college.
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(b)  It shall require its students to pursue a course of three years dura-
tion if they devote substantially all of their working time to their 
studies, and a longer course, equivalent in the number of work-
ing hours, if they devote only part of their working time to their 
studies.

(c) It shall provide an adequate library available for the use of the 
students.

(d) It shall have among its teachers a sufficient number giving their 
entire time to the school to ensure actual personal acquaintance 
and influence with the whole student body.15

The combined efforts of the AALS and the ABA Section on Legal 
Education, with some of the same people serving on both, produced 
these standards—which embraced and enforced the academic model of 
law school.16

This was a resounding victory for university-affiliated law schools. By 
this time most of the academic law schools—spurred by the 1900 AALS 
standards and the success of the three-year programs—had already 
made the transition to three years, but they did not yet hold a monopoly. 
Although it would take a couple of decades before the majority of states 
adopted graduation from an ABA-accredited school as a prerequisite for 
sitting for the bar, with the enactment of these standards the cast that 
would mold contemporary legal academia was set.

At the 1921 meeting on the standards, a Chicago lawyer, Edward Lee, 
summed it up: “That the contest brought to a culmination here today is 
the result of a deliberate purpose on the part of the great law schools of the 
country, comprising the Association of American Law Schools, to thrust 
out from the teaching of law all other schools not in that Association, 
and to put an anathema on them.”17 Urban part-time schools that served 
working people were the obvious target. The new standards, he objected, 
would “deprive masses of people in our large cities, many of them of for-
eign extraction, from access to our courts and legal aid for want of lawyers 
familiar with their language and distinctive customs.”18 Another critic at 
the meeting labeled it a “reactionary” proposal that would make it harder 
for less privileged people to follow what had been a traditional path of 
upward mobility in America.19
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A UNIFORM ACADEMIC MODEL FOR A  DIFFERENTIATED PROFESSION

Law school thus became what it is now: a three-year course of study taught 
by full-time academics. Justifications offered at the time in support of the 
third year are surprisingly thin for so momentous a decision. The only 
explanation provided in the ABA Report proposing the standards is that 
legal education must produce knowledge of legal principles and develop 
in students a mind attuned to the common law. “The process of assimi-
lation and of mental growth must be orderly and comparatively slow.”20 
It also invoked professional pride, noting that the American Medical 
Association had proposed a four-year standard for physicians; since it is 
self-evident that law is more complex than medicine, legal studies should 
be no less than three years. These were the total of the arguments for the 
third year.

When legal academics today debate whether the third year should be 
abolished, the old arguments are rehashed with little awareness of these 
historical circumstances. Professor Dan Solove of George Washington 
University Law School, for example, defended the third year in familiar 
terms:

Some assume that the goal of a legal education should be to teach 
people practical skills so that when they leave law school, they can 
start practicing law like a pro. I don’t agree. . . .

We are training people who will be in profound positions of 
power—future lawyers, judges, politicians, policymakers, and so on. 
It is important for all of society that these individuals be given a legal 
education that consists of more than just taking a few key classes and 
rushing off into the practice of law. Law school is, for many, one of 
the few times that they reflect more broadly on the law, on justice, 
on how the law ought to be, on what works and doesn’t work well in 
the legal system. It is a chance to learn about the history of law, the 
philosophy of law, law and literature, law and sociology, law and eco-
nomics, and more. I believe that these things make students be better 
lawyers—wiser, more creative, more well-rounded. When we train 
lawyers, we’re training people who will be shaping our society, and I 
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think it is imperative that their legal education be a robust extension 
of a liberal arts education, not simply a trade school education.21

As Reed pointed out nine decades ago, however, not all lawyers are 
leaders shaping society. Most lawyers engage in routine tasks that require 
diligence, care, and a strong sense of responsibility. Why, then, force all 
students to undergo a third year for intellectual “enrichment” at the cost 
of their financial impoverishment? Graduates of two-year programs, once 
given the opportunity to begin a career as a lawyer, may still go on to 
play important leadership roles in society. A number of twentieth-century 
legal luminaries, including Dean Roscoe Pound of Harvard Law School, 
Justice Benjamin Cardozo, and Justice Robert Jackson, did not attend 
three years of law school.

Those who wish to preserve the third year as a standard for all law 
schools must defend not the third year itself, which can be useful to many, 
but the model of the unitary profession, which requires the third year of 
everyone. Elite law schools can be free to offer a three-year program to 
students without every law school being compelled to do so. The legal 
profession has never been unitary in the nature of the work done by law-
yers or in their compensation.

Liberal egalitarians will likely protest that the no frills law school ar-
gued for in the previous chapter and the two-year law school advocated 
here would be dumping grounds for the middle class and the poor. This is 
true. Few children of the rich will end up in these law schools, if they are 
allowed to exist. But a more apt description than “dumping ground” would 
be “affordable access to becoming an attorney.” As things now stand, the 
“dirty, not so hidden secret in all this is that ‘the heaviest debt burdens the 
lawyers least able to pay.’ ”22 The real enemy of the middle class and poor is 
the expensive academic model that discourages many from going to law 
school at all and imposes a crushing debt on those who do attend.



T H R E E

Faculty Fight against Changes in ABA Standards

Law faculties across the United States erupted in protest in spring 2011 
against a set of proposed changes to the ABA accreditation standards. 

Seventy law faculties (“and counting”) passed resolutions “vigorously op-
posing the proposed changes to ABA Standards 206, 405, and 603 that 
would end the legal academy’s commitment to the system of tenure and 
security of position for law school deans, traditional faculty, clinical fac-
ulty, legal writing faculty, and librarians.”1 The Association of American 
Law Schools (AALS) sent a ten-page letter on behalf of the organization 
detailing objections to the changes. The Society of American Law Teachers 
(SALT) sent a five-page opposition letter. The association of clinical pro-
fessors), CLEA, sent an eleven-page opposition letter. Dozens of letters 
and resolutions have been submitted in opposition from individual law 
professors and other law faculty–related organizations.2 Much of legal 
academia was up in arms against the proposed reforms, painting fright-
ful visions of the deterioration of legal education that would follow if the 
reforms were enacted.

What got law professors so riled is that the proposed changes dared 
to address the sacred pillar of academia: tenure. Tenure is terrific. The 
holder has a job for life with absolutely no worries (except for the rare 
occasion that a school fails). Few American workers enjoy such luxury. 
Tenure is justified as essential to academic freedom—the lifeblood of the 
academy—necessary to promote the open expression of controversial 
ideas. (Another argument sometimes offered in support of tenure is that 
it enables universities to pay faculty lower compensation in exchange for 
ironclad job security and a longer work horizon.)

The proposed changes to the ABA standards do not abolish tenure. 
Rather, they suggest that a law school is free to hire full-time faculty in 
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non-tenure-track positions. Previously the standards had been under-
stood to require that the main law faculty must consist of tenured posi-
tions. The interpretation of the newly proposed standard loosened this: 
“ A system of tenure earning rights, while not required, can be an effec-
tive method of attracting and retaining a competent fulltime faculty.”3 
The mere suggestion that law faculties need not be predominantly tenure-
based is abhorrent to academics—hence the firestorm.

This language was less a radical proposal than a concession to real-
ity. At universities generally, although tenure is still the official norm, the 
trend for decades has gone the other way. About 65 percent of teaching 
positions at colleges today are nontenured, with many classes taught by 
graduate students, adjuncts, and instructors on contract.4 Law schools 
have also drifted in this direction, though not as far, held back by the ABA 
standards. A significant proportion of courses in law schools are taught 
by adjuncts, visiting professors, legal writing professors and clinical pro-
fessors on contract, faculty fellows, professors from practice, and various 
other categories and titles.

Tenure is costly and inflexible for schools—a lifetime marriage with 
a professor with almost no possibility of a divorce (except paying a ran-
som to purchase their departure). Even with the proposed change, there is 
little doubt that law schools will continue to offer tenure as an inducement 
to attract quality faculty. But the proportion of tenured positions within 
law faculties will go down.

Although one might not know it from the agonized opposition, this 
was not a frontal attack on academic freedom or on the quality of legal 
education. The proponents of the proposal, aware of the potential nega-
tive affect a reduction of tenure might have on academic expression, in-
cluded language that would require law schools to put in place contractual 
protections for academic freedom. What motivated the proposed changes 
to the standards was an effort to find ways to slow the escalating cost of 
legal education.

SELFLESS  LAW PROFESSORS ENGAGED IN  PUBLIC  SERVICE

AALS president Michael Olivas would have none of it, insisting in his op-
position letter that it is essential to the training of competent lawyers that  
law schools be staffed by “career, full-time faculty” in positions with tenure.
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The high quality and distinctiveness of American legal education are 
based largely on the work of career, full-time faculty who engage fully 
in the law school’s teaching, scholarship, and service missions. Full-
time faculty should be experts in their fields and continue to engage 
in scholarship that makes them even more accomplished. Given that 
law is fundamentally a public profession, law school faculty should 
perform public service that both models for students the selflessness 
encouraged for all lawyers, and helps fulfill the role of law schools 
in contributing to the improvement of law, lawyers, the legal system, 
and the system of justice. The scholarship and public service of career, 
full-time faculty do not merely supplement their teaching role. Both 
scholarship and public service underlie teaching and give it an author-
ity that that teachers who merely pass on received understanding or 
transmit skills cannot.5

When repeating “ career, full-time faculty,” and “scholarship,” Olivas was 
making two separate points that AALS has staunchly defended: that ad-
juncts should not be allowed to teach a substantial proportion of courses 
and that law faculties should not be filled with full-time teachers who are 
not scholars. A law faculty entirely filled with experienced lawyers and 
former judges could not produce quality lawyers because they would lack 
the career commitment to scholarship and legal expertise that only true 
academics possess.

In defense of tenure, Olivas trotted out the “we do more than train law-
yers” line that academic law schools have invoked for over a century. Since 
law must be taught by academics, by this argument, tenure follows as a 
matter of course because academics require academic freedom. Enlisting 
another favorite claim, Olivas associated law professors with “public ser-
vice”—thrice repeated in the above paragraph.

This is a dubious assertion. While a few professors on every law faculty 
engage in voluntary work for bar committees, offer pro bono services on 
cases, and other such activities, most do not. Law professors teach, write, 
serve on faculty committees, and meet with students; faculty members 
who engage in substantial consulting work are usually profitably compen-
sated for it. His suggestion that law professors perform the important task 
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of modeling “selflessness” for law students is feeble at a time when legal 
academics are very well compensated for what they do (as I will detail in 
a coming chapter). The days of the self-sacrificing law professor who gave 
up lucre to pursue knowledge and mold young minds are long gone. Most 
law professors spend limited time with students, so we do little modeling 
of any kind outside of the classroom.

Olivas acknowledged concerns about rising tuition but countered, 
“While educational cost is important, and a full and open debate about 
which costs are critical to a quality legal education is warranted, it is not 
the only consideration.”6 Of overriding importance, he reminded the 
ABA, is a quality legal education that trains competent lawyers. He raised 
the specter that the proposed changes will promote a “race to the bottom,” 
with schools reducing their faculty expenses to cut costs.7

These arguments are reminiscent of the initial justifications put forth  
by the AALS and ABA early in the twentieth century to impose the three- 
year academic model of legal training, a standard that was intended at 
the time to drive out practitioner-taught, part-time schools that served 
working students. There was merit to the argument then, when the 
quality of instruction varied greatly among law schools, but it is implau-
sible today. Rigorous accreditation standards will remain in place to 
maintain the quality of law schools. Talk of a race to the bottom is scare 
mongering.

What the proposals would allow is greater flexibility and variation 
among law schools. Schools that wish to retain their academic orientation 
would be free to do so, continuing a heavy commitment to research fac-
ulty; schools that prefer to deliver a legal education at lower cost by relying 
more heavily on adjuncts and untenured full-time professors with prac-
tice experience, and by imposing heavier teaching loads on faculty (with 
less research), would be free to do so. This is in tune with what Alfred 
Reed initially proposed: allowing differentiation within legal academia in 
recognition of the reality that the legal profession is differentiated.

Legal academics across the country continue to insist on the uniform 
model of legal education, firm in the conviction that training compe-
tent lawyers depends on law faculties predominantly staffed by schol-
arly professors eligible for tenure. But these essential questions are rarely  
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addressed: At what cost? What are the consequences to society of an enor-
mous economic barrier to becoming a lawyer?

CLINICIANS BAT TLE  TO PRESERVE GAINS

Another highly controversial proposed change involves removing job 
protections for clinical law professors. The proposal sought to erase this 
standard: “ A law school shall afford to full time clinical faculty mem-
bers a form of security of position reasonably similar to tenure, and non- 
compensatory perquisites reasonably similar to those provided other full-
time faculty members.”8 The proposal also sought to abolish an official 
interpretation that held that clinicians were entitled to “at least a five year 
contract that is presumptively renewable.”9 These proposed deletions gen-
erated an outcry from the clinical community and many sympathetic col-
leagues on law faculties.

The original inclusion of this language in the standards and official in-
terpretations was a hard-fought victory for clinical teachers following a 
decades-long campaign.10 Even then the language was far from satisfac-
tory for those who wanted full tenure rights. The changes were all the 
more offensive to clinicians for proposing to sweep away the partial prog-
ress they had made in improving their status in law schools.

In its letter opposing the proposed changes, CLEA repeated the em-
bittered charge of clinicians about their academic-oriented colleagues: 
“the overwhelming capture of law school governance by faculty members 
whose scholarly work and teaching do not reflect a practice orientation 
and many of whom lack experience as a law  yer.”11 Research professors are 
already unfairly better treated than clinical teachers, CLEA asserted, and 
the proposed changes would make matters worse.

It’s true, and lamentable, that clinical teachers have second-class sta-
tus within many law schools. For that matter, professors who teach legal 
writing—an essential lawyer skill—have even lower status, third class, but 
have never able to muster a lobby strong enough to get protections for 
themselves written into the ABA standards. Clinical professors are paid 
less than doctrinal professors, legal writing professors are paid still less, 
and on many faculties neither have full voting rights on matters such as 
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faculty hiring. Nothing is fair about any of this. The market for law profes-
sors and governance within law schools developed this way.

Fairness and sympathy, however compelling, are not reasons to include 
special measures for clinicians in accreditation standards. These measures 
belong in the standards only if clinicians can establish that law schools 
would not be able to produce competent lawyers if clinicians do not enjoy 
such protections. No plausible case has been made for that. CLEA gives it 
away when it asserts, “If the majority of doctrinal faculty are eligible for 
tenure, then the clinical faculty must have equivalent job security: full gov-
ernance rights. . . . Only if the majority of the rest of the faculty are at-will 
or under short-term contracts should clinical faculty ever be consigned to 
this relationship to their school.”12 This is a demand for equal treatment. 
The vice chair of the ABA Standards Review Committee, Margaret Barry, 
supportive of the clinician’s cause, confirmed that “the idea is to eliminate 
inequality between different types of law professors.”13 She did not explain 
why inequality among faculty bears on accreditation.

Whether a clinical professor has long-term job security does not change 
their daily work with students in practice settings, although it might af-
fect the teacher’s morale and sense of institutional loyalty. The many 
clinical teachers who now work without long-term job security—roughly 
40 percent—presumably are still doing a fine job of training competent 
lawyers. Despite their second-class status within the faculty, the pay is 
good and work conditions are good enough (comfortable hours, relatively 
little pressure, reasonable case loads) to attract highly capable people who 
gladly assume the position.

Tenure for all clinicians was never in the cards because clinical pro-
grams are expensive. Doctrinal teachers can, and in many schools do, 
teach large classes of eighty to a hundred or so students (although many 
teach smaller seminars as well). Clinical classes require close supervision 
of each student, so the number of students per teacher is necessarily much 
lower, ideally no more than ten. Even law schools that champion equal 
status for clinical professors (about a third of clinical professors across 
the nation hold tenured or tenure-track positions), as my own law school 
Washington University does, in practice quietly get around this by hiring 
“staff attorneys,” or “ clinical fellows,” or “visiting professors” to provide 
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less costly support. This creates status differences among clinicians within 
a single school.

The extension of tenure to clinicians, furthermore, has an effect that is 
counter to their function: it prompts clinicians to engage in scholarship, 
traditionally the sine qua non of tenure. This is odd in several ways. The 
nature of the position is to train lawyers in a practice context—and clini-
cians are hired based on criteria tied to this function, primarily includ-
ing substantial practice experience. Clinicians can be scholars, of course, 
but that is not what they are mainly selected for, in contrast to doctri-
nal faculty, for whom scholarly potential is the all-determining criterion 
for obtaining a position. Clinicians relentlessly criticize the emphasis on 
scholarship in law schools, yet now they hanker to do it themselves in 
order to qualify for tenure. To produce enough high-quality scholarship 
to earn tenure, furthermore, clinicians must be given time away from the 
clinics they have been hired to teach, thereby increasing the cost of the 
clinic—someone else must supervise the cases in their absence.

A trade-off exists between the dual agendas of clinicians: (1) to expand 
clinical offerings within law schools; and (2) to acquire tenure or, at least, 
long-term job security. Clinicians insist that the latter (status change) is 
necessary to achieve the former (enhance lawyer training). Clinical of-
ferings at law schools have boomed in recent decades, as reflected in the 
fact that CLEA’s current nine hundred–strong membership is more than 
double what it was in 1995. The expansion of clinics, however, would likely 
have been more restricted had law schools been required to attach tenure 
status or presumptively renewable five-year contracts to every new clini-
cal position, given the expense and inflexibility.

One way to avoid this trade-off is to offset the expansion of (tenure-
track) clinical positions with a contraction of (tenure-track) doctrinal 
teaching positions, but law schools have not taken this path. To the con-
trary, for reasons I will elaborate shortly, doctrinal positions have in-
creased along with the growth of clinical programs.

The strident advocacy of the clinical movement was understandable, 
and necessary, twenty-five years ago, when clinical programs were in-
adequate or nonexistent at many law schools. But substantial improve-
ments in clinical offerings have been achieved. With law schools under 
increasing pressure to control costs, clinicians, along with everyone else 



facult y fight against changes in aba standards 35

in law schools, must consider the economic implications of clinical pro-
grams and separate more sharply those work conditions they would like 
for themselves from what is necessary to best educate law students at an 
affordable cost.

THE UNEXPECTED PARALLEL  BET WEEN L IBERALS  TODAY AND 

ELITES  OF  YESTERYEAR

Academic freedom is critically important to the academy and tenure pro-
tects academic freedom. Clinical programs have come under pressure in 
recent years from state legislatures and influential interests upset at cases 
brought by law school clinics, posing a threat to their independence.14 
These are worthy reasons to support tenure and long-term contracts for 
faculty, including clinical professors and legal writing professors.

It must be paid for, however. The passion with which law professors 
have resisted the encroachment on tenure and have advocated job security 
for clinicians stands in stark contrast to our conspicuous silence about the 
astronomical increase in tuition that funds our operation.

Liberal law professors today would doubtless condemn the elite- 
dominated ABA at the turn of the twentieth century for raising the cost 
of legal education in a way that restricted access by the poorer classes to 
the profession. Economic barriers to the legal profession are once again 
a central issue in a fight over the regulations that govern legal education. 
This time liberal law professors, in the name of high-quality legal educa-
tion and fairness to colleagues, are the ones staking out the higher cost 
position. Both then and now, arguments were couched in claims of being 
for the public good. One difference is that the elite bar then at least was 
consciously aware that they were restricting access (for what they thought 
were legitimate reasons), whereas law professors today apparently have 
blinders on that prevent them from seeing this consequence.

ANOTHER ROUND OF  REGULATORY CAPTURE ?

The annual AALS meeting is the largest gathering of law professors each 
year. The theme of the January 2012 meeting was “ Academic Freedom and 
Academic Duty.” Among the many serious issues facing contemporary 
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law schools, the conference singled out the necessity to defend tenure 
privilege. The conference announcement warned about the grave threat 
posed by “law school accreditors considering no longer requiring a sys-
tem of tenure or security of position. It is difficult to square these devel-
opments with the increased attention we at AALS have paid to our core 
values. Arguments for tenure include that the promise of continual em-
ployment gives faculty an incentive to work on behalf of the institution 
and that good faculty governance requires a tenure system.”15 These argu-
ments, raised among ourselves, reveal that the day-to-day implications of 
tenure for professors are less about academic freedom, though we repeat-
edly cite that, than about our work environment. 

Law professors were acutely aware that a battle for future conditions 
of employment was on, and they were mounting a fierce defense. The 
nigh universal protests from law faculties and AALS put the brakes on 
the proposed changes to the ABA accreditation standards. From a set of 
proposals that looked to loosen the restrictions imposed on law schools, 
allowing schools more flexibility in hiring professors in non-tenure-track 
positions, the orientation of the Standards Review committee did an ap-
parent about-face to consider ways to further enhance the security of po-
sition for law professors.

After the term of several members on the committee expired, one of 
the new incoming members of the ABA Standards Review Committee 
was Professor Reese Hansen.16 Hansen was the immediate past president 
of the AALS, the organization for law professors that led the opposition 
to the proposed changes. In his capacity as president of AALS, Hansen 
sharply criticized the proposed changes put forth by the committee.17 
Another new member of the committee, Professor Susan Kay, former 
president of CLEA, has been a strong advocate of tenure or its equivalent 
job security for clinicians. Instead of fighting these actions from the out-
side, now Hansen and Kay would have the far more effective position of 
serving on the committee that would write the standards.

This is the latest example of a long tradition in which ABA committees 
charged with regulating law schools are staffed with leaders from organi-
zations that have the interests of law professors and law schools foremost 
in mind. Once again, the ones being regulated are writing the rules.
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Teaching Load Down, Salary Up

Law professors have always paid special attention to how much they 
teach and how much they are paid. Attendees at the 1910 AALS meet-

ing discussed whether the association “should attempt to fix the salaries of 
teachers in law school to correspond with the salaries paid to the judges 
of the highest court in their respective states.”1 A 1920 AALS report urged 
that law professors (because they can earn more money as lawyers) must 
be paid on a higher scale than university professors; and it advocated that 
teaching loads should be no greater than “ eight hours a week, and six is the 
better limit.”2 In 1923 the AALS Executive Committee decided to “compile 
annually and keep available for the use of members of the law faculties the 
teaching load and the actual average of salaries paid to full professors in 
each of the member schools.”3 A special committee recommended in 1937 
that “teaching loads, tenure, and salary levels” be given “ careful consid-
eration” in determining whether schools meet AALS standards for sound 
educational policy.4 These actions, precursors to the antitrust trouble men-
tioned in chapter 1, were justified as necessary to insure a quality legal 
education.

Vigorous advocacy by law professors on both fronts produced a long-
term trend of pushing down teaching loads while salaries went up, with 
a spurt in both directions taking place in the past three decades. A push-
pull dynamic has been at work. Accreditation-tied efforts to improve sala-
ries and reduce teaching loads helped push up the folks in the bottom 
half, while competition among the top law schools to hire outstanding 
scholars helped pull up everyone in the top half. Encouraging it all was 
the drive to enhance scholarship and reputation.
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THE DROP IN  TEACHING LOADS

By the early 1920s, the “better” law schools had established a standard 
course load of six hours a week (twelve a year).5 A survey of law schools 
in 1934 found that the typical full-time law professor taught eight hours 
a week (sixteen a year).6 This basic pattern held for decades. A survey of 
ABA-accredited schools in 1941 divided schools into three categories: pro-
fessors at larger, wealthier schools taught an average of 6.71 hours a week; 
at less wealthy schools with smaller faculties, the teaching load was 7.65 
hours per week; at the smallest schools with limited resources, the teach-
ing load was 8.66 hours per week.7 A comprehensive 1961 report by AALS 
found that the average teaching load among law professors generally was 
7.54 teaching hours per week.8 It did not break down schools by group, but 
added that the “average of minimum teaching hours” per week was 5.96 
and the “average of maximum teaching hours” per week was 8.84.9 Deans 
of law schools taught an average of 3.84 hours per week, while assistant 
deans taught an average of 5.03 hours.10

At the cusp of the modern era of legal academia, judging from these 
sources, it appears that professors at wealthier (“national”) law schools 
taught about twelve classroom hours a year, the average professor taught 
fifteen hours a year, and professors with the heaviest loads taught sixteen 
hours a year. Professors at schools with small faculties had the most ardu-
ous classroom duties, sometimes teaching nine credits of three different 
subjects in the same semester.11

AALS consistently maintained that teaching loads in excess of eight 
hours a semester did not allow professors sufficient time for their schol-
arly duties.12 The 1961 report recommended that an eight-hour maximum 
(or ten hours for repeated courses) be made into a binding requirement 
for AALS membership.13 To further facilitate scholarship, the report rec-
ommended that schools provide occasional relief from teaching for re-
search projects, which fewer than half of the schools allowed at the time.14 
The report also advocated that law schools liberally grant faculty leaves 
with pay for research purposes. Sixty-nine out of 111 schools did not 
grant sabbaticals; thirty-five schools provided leaves every seven years, 
and only two schools granted research leaves more frequently.15 These  
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recommendations were later written into the ABA accreditation stan-
dards.16 Extending a generous package to professors, an official inter-
pretation emphasizes that “law schools provide time for these necessary 
[scholarly] activities by observing limits on (i) the number of weeks a year 
in which a teacher teaches; (ii) the number of students in each teacher’s 
courses; and (iii) each teacher’s course-hour load.”17

For most of the twentieth century, six classroom hours a week per 
semester represented the ideal load. A review of Tennessee law schools 
prepared by a Columbia professor in 1949 complimented Vanderbilt 
University Law School’s highly productive faculty, explaining, “The maxi-
mum teaching load of six or seven hours makes it possible for them to 
engage in these [research] activities, and at the same time to keep their 
teaching fresh and vigorous.”18 Later in the century, however, this was no 
longer seen as ideal, as reflected in the 1987 remark by Professor Mary 
Kay Kane: “ At my own school, Hastings, we have a heavy teaching load 
(12 units per year).”19

In the final quarter of the century, when six hours a week (twelve a 
year) became the average teaching load for all law professors, the collec-
tive sense of what an ideal load was moved lower. This shift in perception 
is in part explained by greater scholarly demands. A lighter course load 
can feel too heavy if professors are expected to write more than previously. 
(Bear in mind, though, that early mid-twentieth-century legal academic  
giants, people like John Henry Wigmore, Samuel Williston, Joseph Henry 
Beale, and Prosser, managed to be prodigious scholars under the six-hour 
norm at elite schools.)20 Also contributing to the sense that six hours a 
week teaching is “heavy” is the gnawing awareness that more fortunate 
colleagues in other law schools have the luxury of teaching less.

The teaching loads of law professors around the country today are not 
a matter of public record but a representative picture can be gleaned from 
various sources. A survey conducted in 1997 of law professors hired be-
tween 1986 and 1991 found an average of 11.71 credit hours teaching, and 
a median and mode of twelve hours.21 Eleven percent of law professors 
surveyed taught fewer than ten hours and 26 percent taught fewer than 
eleven hours. As the author notes, the overall numbers include clinical 
professors, who often have higher credit allocations, so taking doctrinal 
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professors in isolation would show lower teaching loads.22 Without pro-
viding concrete details, the author disclosed that “faculty members who 
taught at more prestigious institutions taught significantly fewer credit 
hours, on average, than did their colleagues at less prestigious schools; this 
was an important variable in explaining the variance in teaching load.”23

Teaching hours continued to fall after the 1997 study. An informal sur-
vey conducted in 2005 found that law professors at nearly all of the top 
twenty-five schools (by US News ranking) had three-course loads, which 
amounted to ten hours per year or less of teaching.24 These surveys likely 
overstate the actual average hours taught by law professors because they 
do not factor in sabbaticals and research reductions, which are liberally 
available at elite institutions.

The most concrete recent data on teaching load are provided by a law 
professor who examined confidential 2006 reports on law schools com-
piled by the ABA. His data reveal not only that professors at higher ranked 
schools teach less than do other professors, which has always been the 
case, but that the average load of all law professors is now below historical 
norms. “ At the 10 highest-ranked law schools, for example, the average 
annual teaching load is 7.94 hours; in U.S. News’s third and fourth tier, it 
is 11.13 hours—40% higher.”25

HISTORICALLY  LOW TEACHING LOADS,  ST ILL  TRENDING DOWN

Let’s put these numbers in historical perspective. Law professors at elite 
law schools today teach just over half what the average law professor 
taught for most of the twentieth century: eight credits a year compared 
to fifteen credits a year. They spend a quarter to a third less time in the 
classroom than earlier generations of elite professors. Full-time deans of  
law schools in 1960 averaged a reduced teaching load that amounts to 
almost the same as the full load of elite professors today. As a group, law 
professors generally now average three to four hours less of teaching—one 
full course down—than the average law professor taught for most of the 
past century. At law schools where teaching loads are a faculty governance 
matter, professors voted for the reduction, awarding themselves more dis-
cretionary time.
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Facilitating the production of scholarship is the justification for this 
across-the-board reduction in teaching by law professors. And indications  
are that the ratcheting down of teaching in favor of scholarship has not 
yet reached a bottom. A number of nonelite schools that currently have 
twelve-hour teaching loads (two courses per semester) offer professors the 
option to reduce to nine hours of teaching a year (the elite range), drop-
ping a course in exchange for writing one additional article.26 Set aside, 
for the moment, questions about whether this is a wise policy for law 
schools and whether a single article should be accorded the same value 
as a full course. Contemplate instead what this implies more generally. 
Should this become a trend, professors at elite schools will be in line for a 
further course reduction if their historically lower relative teaching bur-
den is maintained. The 2006 study found a low range of 6.7 hours annual 
teaching load for full-time law professors—that’s just over one class per 
semester or two classes a year.27 If some professors are getting that now, 
others being recruited surely will seek it for themselves as well. When 
lateral recruits get this deal, a few existing members of the faculty will in-
evitably demand the same, threatening to leave if not satisfied. Professors 
being recruited away have been known to carry a competing job offer with 
a reduced load to their own dean to extract the same deal (and the same 
bump in salary) to remain at their existing institution.28 This is how teach-
ing loads come down, first for a few, then for others.

It is not surprising that individual professors and law schools would 
trade teaching time for more scholarship. The same development has oc-
curred in universities generally, where professors in tenure-eligible posi-
tions also teach less than previously.29 Academia has been called a “prestige 
market” with scholarship the coin of the realm: financial and professional 
rewards to individual professors are earned through scholarly recognition. 
Institutions seek to enhance their academic reputation by recruiting and 
enabling top scholars to conduct research.30 This creates “an active market 
for faculty—a national market—in which prestige-seeking colleges and 
universities compete with each other to build institutional excellence.”31 
The professor and the institution have an overlapping interest in freeing 
up time for research because scholarly production redounds to the benefit 
of both. “When we go to recruit a star professor,” Harvard president Derek 
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Bok wryly remarked, “the bargaining chip is always a reduced teaching 
load—never a reduced research load.”32 The nonstars on faculties, the pro-
fessors not being recruited away, also benefit from this process owing to 
pressure to accord equal treatment to members within a faculty.33

A National Law Journal article published in 1997, “Feeding Frenzy for 
Prof Stars,” announced: “Legal education has entered the age of the free 
agent, in which many of the nation’s premier law schools are engaged in 
a high stakes race for scholarly stars.”34 There has always been movement 
of law professors from lower-prestige to higher-prestige law schools, from 
higher to lower teaching loads.35 What distinguishes the contemporary 
scene from earlier periods is back and forth movement of law professors 
between elite institutions poaching from one another, dangling less teach-
ing and more pay as inducements.36 (The impact of this on faculty salaries 
will be taken up shortly.)

THE PROBLEMATIC  IMPLICATIONS OF  THE REDUCTION

Although the general dynamic matched what occurred in universities, the 
situation at law schools has additional problematic ramifications in two 
ways—first, internal to each institution and, second, across institutions. 
Internally, universities compensated for the lowered teaching loads of its 
tenure-eligible professors by utilizing cheaper non-tenure-track teachers, 
adjuncts, and graduate students, who now collectively handle 65 percent 
of teaching duties. Because the emphasis of ABA standards on tenure-
track faculty prevented law schools from moving as far down this path 
as universities went, law schools had to offset reduced teaching loads in a 
more costly fashion by expanding the size of the tenure-track faculty.37

Worse than just costly—it was an inefficient means to increase scholar-
ship. The teaching load of the entire faculty dropped to the twelve-credit 
range, but not all law professors utilized the extra time to boost their 
scholarly production. A targeted reduction in teaching, rather than across 
the board, would increase scholarship at the lowest cost. The strongest 
predictor of scholarly production is scholarly production.38 Giving more 
time to prolific scholars will result in more scholarship because writing is 
what they do with their time; giving more time to people who write rela-
tively little might well be spent on nonscholarly activities because that is 
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what they tend to do. An empirical study in 1998 of almost five hundred 
law professors five to ten years on the job (in their prime productive years) 
found that “teaching load . . . showed surprisingly little correspondence to 
scholarly productivity.”39 Within a range of ten to thirteen credits a year, 
credit hours taught showed “no significant association with the number 
of articles published, the likelihood of publishing in a top twenty journal, 
or the likelihood of publishing a book.”40

Twelve hours a year teaching is “heavy” for a scholar who churns out 
research, but it is a comfortable load for a less compulsive scholar (at 
many law schools the norm is an unhurried pace of one substantial ar-
ticle every two years), and it is an embarrassingly easy load for a pro-
fessor who hardly writes. Just about every law faculty has at least a few 
professors who write little. Law schools—law deans—have shown little 
stomach for eliminating this inefficiency, whether by limiting reduced 
loads to actively writing faculty or (where a reduced load already exists) 
by requiring nonproducers to teach an extra course. As a consequence of 
these factors, in practice the reduction in teaching loads for law profes-
sors across the land has led to more scholarship from some and more free 
time for others, time that is occupied in various ways—from engaging in 
legal practice, to writing poetry collections and novels, or simply enjoy-
ing more leisure.41

The second problematic ramification relates to the fact that the uni-
verse of postsecondary education is more differentiated than law schools, 
with vocational colleges, community colleges, liberal arts colleges, and re-
search universities. Community colleges do not compete in the national 
prestige market. They do not subsidize scholarship by their professors 
beyond minimal levels, and they are much cheaper to attend. The me-
dian teaching load for a full-time community college professor is fifteen 
credit hours a semester (five courses), or ten courses a year.42 Virtually 
all accredited law schools, in contrast, have adopted teaching loads that 
provide professors ample time for scholarship. In effect, all accredited law 
schools are set up like research universities. Pursuant to the unified aca-
demic model promoted by AALS and enforced by the ABA, what might 
have developed as the law school equivalent of community colleges has 
been squashed, banished to the unaccredited realm, reducing the avail-
ability of low cost options for people who wish to become lawyers.
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THE RISE  IN  SALARIES

Throughout the twentieth century, law professors have complained about 
being underpaid.43 “Law School Salaries—a Threat to Legal Education,” 
was the title of a 1953 article by Homer Crotty, the chairman of the ABA 
Section on Legal Education, issuing a plea for higher law professor pay.44 
It was not enough that they were paid more than other professors, he 
argued, because law professors can earn more money in legal practice.45 
That is the law professor mantra. The 1961 AALS report on legal academia 
expressed incredulity that “only” sixty-eight law schools paid law profes-
sors on a higher scale than other university professors, while thirty-eight 
schools did not.46 “If this condition continues to exist, it is quite clear that 
the caliber of future law faculties will be seriously endangered, since only 
average success at the bar will offer far more handsome rewards than the 
best paid positions in some of our law schools.”47 In a 1987 article argu-
ing that law professors were underpaid, Duke professor George Christie 
reiterated this old argument, pointing out that young associates in law 
firms earn more than senior professors. “ Almost every outstanding law 
teacher I have met would have been a very successful legal practitioner,” 
he claimed.48 Although a 1990 report on legal education acknowledged 
that median faculty salaries had “more than doubled” since 1974, it re-
minded readers that “the median salary is still far less than beginning 
associates at many major law firms.”49

Early in the last century most law professors earned modest incomes, 
although all along professors at elite schools did fine, and pay improved 
across the board after midcentury. The best paid law professors in 1920 
earned $10,000—or $112,450 in 2011 inflation adjusted terms.50 A signifi-
cant number of schools at the time paid full professors $6,000 ($67,500 
inflation adjusted), and others paid worse. If pay was too low, the con-
cern was, professors would spend excessive time on side legal practices 
to supplement their income. When Crotty wrote his alarmist article, the 
best paid professors earned $15,000, equivalent to $140,000 today; the 
national median law professor salary was low, $6,350 ($53,900 inflation 
adjusted).51 Pay had gone up nicely by 1965, when the average salary of a 
full professor was $16,749 ($120,100 today); and the best paid professors  
did well at $30,000 ($215,200).52 Top salary for a full professor when 
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Christie complained about professor pay in 1987 was over $110,000, which 
equals $225,700 today; the median salary was $60,000 ($123,100 inflation 
adjusted).

At every step, second only to medical faculty (whose pay is supple-
mented by clinical revenues and outside research funding), law professors 
earned more than other college professors, often substantially more. In 
1985–86, full professors of law earned 141 percent of the average salary of 
full professors of English, and they maintained a sizable premium every 
decade through 2009–10, when full law professors earned 159 percent of 
English professors.53 A recent survey found that the annual salary of full 
professors in law schools averages $22,000 more than engineering pro-
fessors and $26,000 more than business professors, the two next highest 
earning categories, and $52,000 more than English professors.54

Yet law professors remained dissatisfied in the knowledge that they 
earned less than successful lawyers. This convenient comparison, which 
might have been a legitimate concern when law professors earned less 
than average lawyers in the same locale, has long been a stretch.55 Third-
year associates in corporate law firms do indeed earn more than many se-
nior law professors. Law professors as a group have sparkling credentials, 
it is true, and many would have been eligible for well-paying corporate 
law jobs.56 But the pay comparison to financially successful lawyers is false 
because the kind of work necessary to earn that money is not what law 
professors desire. The legion of law professors who gladly fled corporate 
law jobs to join the academy make this very point. Associates in corporate 
law firms bill above two thousand hours a year, routinely working six or 
seven days in excess of sixty hours a week, with limited vacations. If we 
compare earnings per hours worked, law professors earn far more than 
do associates.

Corporate law practice or high-end torts litigation is not for everyone. 
Nor is it obvious, Christie’s confidence aside, that a successful academic 
would have been a financially successful lawyer—the skill sets and char-
acter traits are not the same. Moreover, with the recent influx of PhDs  
onto law faculties, and given that many law professors have little prac-
tice experience (and in some cases not even a JD), it is by no means a 
safe assumption that the bulk of law professors would have thrived in the 
practice of law. In the end, law professors are academics like any other 
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college professor, and many are secretly delighted to have escaped the rig-
ors and tedium of legal practice. If there is an economic basis for the pay 
premium we enjoy, it is not that law professors could have earned more as 
lawyers but that their students have higher expected earnings than other  
students do.

LAW PROFESSORS ARE WELL  PAID

More to the point, law professors have been doing swimmingly well com-
pared to most lawyers for some time now. Things had already begun to 
pick up in the 1980s, when Christie grumbled about law professor pay.57 A 
1993 article, “Law Profs Poor No More,” noted that law professor salaries 
had jumped in law schools in the preceding five years, at some schools by 
50 percent or more.58 Law professor pay has continued to rise ever since, 
going up another 45 percent between 1998 and 2008, according to one 
study, which almost certainly understates the actual increase.59

The tables have turned on the old professor complaint that they earn 
less than top judges. Chief Justice John Roberts, in his entreaty to Congress 
to raise the pay of federal judges, pointed out that judicial salaries are now 
dwarfed by that of academics at top law schools: federal district judges 
earn $165,200, compared to senior professors at top schools, who make 
$330,000, and deans, who earn $430,000 (Roberts’s information came 
from a confidential survey of top law schools).60 Publicly available rec-
ords lend support to Roberts. In 2009, Richard Matasar, the dean at New 
York Law School (a nonelite school), earned a base salary of $519,000, 
and the four highest paid New York Law School professors ranged from a 
high of $376,000 to a low of $308,000.61 At the University of Minnesota, 
a top public school, the two highest paid law professors in 2007 earned 
$356,000 and $344,500, respectively.62 University of Texas School of Law 
dean Larry Sager revealed the compensation packages in play at upper-
elite law schools: “In our own experience, candidates whom we have 
wished to hire have been offered more than $400,000 a year.”63

Even with high salaries, faculties can revolt over money. At the Uni-
versity of Texas, in 2010, nineteen professors earned above $300,000 in 
compensation (highest at $351,000), and another thirty-five professors 
earned between $200,000 and $300,000—the median compensation for 
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full professors at Texas was about $280,000.64 Between 2006 and 2011, 
twenty members of the faculty received one-time bonus payments rang-
ing from $75,000 to $350,000.65 By any measure they are well compen-
sated. Nonetheless, a few members of the faculty were apparently upset 
that new recruits or people being recruited away to other schools had re-
ceived better deals from Dean Sager. He was fired in the resulting tumult.66 
Implacable disputes about intrafaculty equity arise—and the overall com-
pensation level of the entire faculty goes up as a consequence—when a 
law school competes for professors against schools with higher pay scales. 
(During Sager’s five-year tenure as dean, resident tuition at Texas rose 
from $18,208 to $28,669.)

If Texas professors are compensated at this level, given the nature of the 
market it is likely that many full professors at top-five law schools are in 
the $300,000–$400,000 range, with some earning more. Justice Roberts 
had the impression that elite law professors make double the compen-
sation of federal judges. It is probably closer to triple for the best paid 
professors.

The vast majority of law professors do not earn these high end sums, it 
must be said. But recent faculty salary surveys indicate that many full pro-
fessors around the country earn as much as or more than federal judges.67 
According to information supplied by SALT, the average median salary 
of full-time professors in 2008–9 was $147,000 (not counting benefits).68 
This average—based on nine month’s pay—substantially understates the 
actual earnings of law professors in two ways. First, it does not count sum-
mer research grants, which on the lower end adds $10,000, and at many 
schools much more, to a professor’s salary.

Second, this average is also skewed downward by the fact that only a 
handful of the most prestigious and highest-paying schools report their 
salary numbers to the survey. The 2008 SALT figures include just seven 
of the forty highest-paying law schools in 1994–95, the last time the ABA 
collected salary information.69 Based on figures provided by the four 
highest-paying schools that did report—Michigan ($254,500), Harvard 
($252,450), Minnesota ($220,000), and Emory ($212,004)—it’s reasonable 
to surmise, since they compete with one another for professors, that the 
median full professor pay at another fifteen or so uncounted peer schools 
likely exceeds $200,000. And these numbers do not consider additional 
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financial perks offered by elite law schools, like subsidized housing and tu-
ition benefits for spouses and children. The curtain opened for a glimpse 
of this practice when the New York Times reported in 2008 that New York 
University Law Foundation purchased a $4.2 million apartment for lease 
by a new law professor they had recruited away from Columbia.70 Texas 
law school, also through a foundation, provides triple-figure one-time 
payments to some faculty in the form of forgivable loans, as mentioned 
above (Dean Sager received $500,000).71

The proliferation of summer research grants at law schools in the past 
several decades is indicative of the enhanced flow of money to law profes-
sors. Professors are paid for thirty-nine weeks a year; classes range from 
twenty-six to twenty-eight weeks; and the teaching load is six hours or less 
each week. There is ample already-compensated time within this schedule 
to produce scholarship. Yet schools now also provide additional money to 
professors to write during the summer.

A mercenary pay-me-to-write quality attaches to these grants. One 
school, for example, offers a base summer grant of $8000, plus a $6000 
bonus for placement in a second- or third-tier journal ( journals outside 
the top fifty schools in US News), a $10,000 bonus for placement in a 
first-tier journal, or a $15,000 bonus for a top-twenty placement or for 
producing two separate articles in first- or second-tier or peer-reviewed 
journals.72 A more common practice is to offer a standard amount, say 
$15,000 or $20,000, half up front and half after the article is done. At 
top schools the summer research stipend runs in the tens of thousands 
of dollars (twenty-eight professors at Texas law school received summer 
stipends above $60,000).73 Schools justify this as a way to boost compen-
sation to meet the competition, to reward active writers, and to motivate 
people who might not otherwise write. One must wonder whether schol-
arship motivated in this way suffers in quality or value owing to the lack 
of an intrinsic desire on the part of the scholar to write.

Law professor earnings in the past generation have swept not only past 
judges but also past the bulk of lawyers. According to the US Bureau of 
Labor Statistics, in 2008 “the median annual wages of all wage-and-salaried 
lawyers were $110,590. The middle half of the occupation earned between 
$74,980 and $163,320.”74 Extrapolating from the available information,  
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it appears that a majority of full professors at law schools across the coun-
try (when summer grants are included) are in the upper quartile of lawyer 
earnings. Even compared to their fellow graduates from elite law schools, 
full professors at law schools are doing fine. According to a Forbes survey, 
the median midcareer salary (sixteen years out) of graduates of Harvard 
Law School is $203,000, and for Yale Law School graduates (many of 
whom become academics) it is $159,000.75

Full professors at elite law schools rank in the upper 1–2 percent of 
American wage earners. On top of salaries, faculty get retirement ben-
efits and, at many schools, tuition remission for children and spouses. 
And the wealthiest schools, as mentioned, provide subsidized hous-
ing. Conferences in attractive locales—Palm Beach, New Orleans, San 
Francisco, and Hawai‘i—also help pay for vacations when the family 
comes along.76

Despite all that, you can still find law professors who say, as one wrote 
in mid-2011, that law professor pay has lagged behind the pay of lawyers, 
warning that if this continues, law schools “may begin to have problems 
attracting and retaining faculty.”77 This old argument rings hollow in light 
of how well law professors are doing financially—and the unparalleled 
freedom we exercise. It’s especially implausible given the heated competi-
tion for law professor jobs. Every year seven hundred or so candidates, 
many with extraordinary qualifications, sign up for an annual hiring con-
ference, clamoring to get a foot in the professorial door, with many left 
disappointed.

TUIT ION PAYS FOR LAW PROFESSOR SALARIES

There is nothing untoward in itself that law professors make a comfortable 
living. Many law professors are highly credentialed, talented, hard-working  
individuals. Some have argued that the increase in pay legitimately allows 
law professors to capture a greater portion of the enhanced economic 
value a law degree confers on graduates .78 (This argument is tenuous, 
however, at institutions where the expected economic return on the de-
gree is low relative to cost.) In a capitalist society, when the labor mar-
ket sets compensation levels, no one need apologize for what they earn. 
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The hard question law professors must face, however, is whether (or how 
much) their utilization of accreditation standards have artificially boosted 
their salaries in classic rent-seeking terms. Accreditation actions to bring 
up salaries two decades ago have had a continuing effect by lifting up 
base-pay levels on which subsequent raises and salaries were determined. 
The standards also have an effect today by limiting the extent to which 
law faculties can be staffed by the large available pool of smart and knowl-
edgeable lawyers who, as adjuncts and contract professors, could more 
cheaply teach students to practice law.79

Another discomfiting observation for law professors follows on the 
last. The reduction of teaching loads and rise of salaries chronicled here 
contributed to the ramp up in tuition in several ways. Less teaching from 
each professor requires a greater number of (well-paid) teachers over-
all. A significant amount of money goes into faculty research. Faculty 
expenses typically comprise half of law school budgets. The tuition that 
supports this enterprise had to go up. This is not to say that law professor 
expenses have caused the rise in tuition—the main cause lies elsewhere, 
as I will address later. But it does mean law professors cannot distance  
themselves from high tuition, which AALS tried to do in its opposi-
tion to proposed changes in the ABA standards.80 As former Vanderbilt 
University Law School dean Edward Rubin acknowledged, there can be 
“little doubt that a significant proportion of these ever-increasing tuition 
payments support faculty research.”81 Using a general rule of thumb that 
40 percent of faculty time is (or should be) devoted to scholarship, Rubin 
acknowledged that the faculty portion of the budget can be significantly 
slashed by dropping research for more teaching.82

One final point: the fact that law professors are doing well financially 
compared to the bulk of lawyers should put to rest the image we encourage 
that we have made a financial sacrifice to take this job or that simply being 
a law professor is a form of public service. AALS’s assertion that law pro-
fessors model “selflessness” for students is not credible. Our pay is excel-
lent, the stress is low, the hours are whatever we want them to be, we have 
no boss, and our job security is nigh impregnable. 83 Our pay is far better 
than that of other professors in the university, and we teach less than most 
professors. (And unlike professors generally, who undergo a rigorous  
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tenure process, tenure for law professors—lifetime job security—is 
achieved with a relatively low quantity of scholarly production and in 
practice is seldom denied.) Our quality of life is far better than that of law-
yers, and we make more money than most lawyers. Law professors have 
found the sweet spot between two professions—thank you very much.



F I V E

The Cost and Consequences of Academic Pursuits

An age old rift has bedeviled law schools from their initial implanta-
tion in universities up through the present. Law students attend law 

school to learn how to become lawyers. Law professors are academics. The 
interests of the two main constituents of law schools are at odds owing to 
this difference in orientation.

Indications of this rift are longstanding and plentiful. An academic-
oriented Columbia law professor in 1923 lamented, “The idea of the trade 
school is on us yet.”1 The dispute erupted in a 1937 AALS debate over the 
law school curriculum, with some advocating greater exposure to social 
science courses and others opposed.

It is apparent that a very substantial number of member schools ac-
cept without qualification the proposition that the function of the law 
school is to train “lawyers to practice law” along traditional lines. On 
the other hand a rather vigorous minority repudiates this as the sole 
purpose and insists that the function is to train lawyers for public 
service. It is said in support of this proposition that legal education 
should be placed on a plane above trade school practices and objec-
tives and that therefore the situation calls for a broader educational 
base and a technique which will insure a legal education of a deeper 
and broader sort.2

Four decades ago, Thomas Bergin memorably captured a schizo-
phrenic tension that law professors continue to struggle to straddle: “The 
pure academic, if asked what the chief aim of legal education should be, 
will typically reply that it is to add to man’s understanding of the meaning 
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of law and its role in society. . . . The pure Hessian-trainer has one answer 
only: the purpose of legal education is to prepare law students for practice 
at the Bar.”3

LAW PROFESSORS BECOME SCHOLARS ABOVE ALL  ELSE

By the closing decades of the twentieth century the academic side was 
decisively dominant. A prominent academic insisted in 1985 that “law 
professors are not paid to train lawyers, but to study the law and to teach 
their students what they happen to discover.”4 In a 2010 letter, outgoing 
AALS president Reese Hansen repeated the old rationalization for the 
academic model: “Lawyers are not ‘produced’ or even ‘trained’ by law 
schools. What lawyers must ultimately deliver is judgment.”5 To acquire 
such judgment, he argued, students must be taught by scholarly profes-
sors. Among contemporary legal academics, anyone who maintains that 
law schools should focus on training lawyers for practice risks being 
branded an anti-intellectual.

Throughout this period, detractors have scorched law schools for doing  
a poor job of training lawyers. This criticism was leveled in the first 
Carnegie report on legal academia (in 1921) and in the last Carnegie report 
(in 2007).6 Writing early in the twentieth century, Alfred Reed reported 
that “the prevailing attitude of the profession has always been that even 
a complete law school course is inadequate preparation for admission to 
the bar, and that a certain amount of practical office work should there-
fore be required in addition.”7 Late in the twentieth century, an ABA re-
port on legal education noted that “surveys understandably indicate that 
practicing lawyers believe that their law school training left them deficient 
in skills that they were forced to acquire after graduation.”8

Complaints are not just that law schools are failing at training lawyers 
but, additionally, that the scholarly output of legal academics has become 
utterly detached from the law. “What the academy is doing, as far as I can 
tell,” said Chief Justice Roberts in 2011, “is largely of no use or interest to 
people who actually practice law.”9 This was the latest in a string of dis-
dainful comments by judges about professorial writing, tracing back two 
decades to an article by federal judge (and former law professor) Harry 
Edwards, “The Growing Disjunction between Legal Education and the 
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Legal Profession.”10 And not only judges have this view: “Practitioners 
tend to view much academic scholarship as increasingly irrelevant to their 
day-to-day concerns, particularly when compared with the great treatises 
of an earlier era.”11

Concerns about scholarly irrelevance are heightened by a study of 
385,000 law review articles, which found that 40 percent are never cited 
in other articles and almost 80 percent are cited fewer than ten times 
(counting self-citations by an author).12 Volumes of material are being 
written by law professors that appear to leave little or no trace. Even law 
professors have expressed skepticism about the value of these truckloads 
of scholarly output.13 “ American legal scholarship today is dead—totally 
dead, deader than at any time in the past thirty years,” according to Pierre 
Schlag, himself a prolific scholar.14 Legal scholarship is being produced at 
a greater clip than ever before, but hardly any of it matters, he says. There 
is useful doctrinal work to be done, but most professors don’t engage in it 
because it is unexciting and not considered scholarly. Riding one intellec-
tual fad after another, law professors are spinning wheels going nowhere. 
Another critic of scholarship estimated that, at top law schools, the cost 
of a single law review article, counting reduced teaching and summer re-
search grants, comes to $100,000.15 This estimate, based upon contest-
able assumptions, was no doubt selected for its shock value, but the point 
remains that the amount of money that supports scholarship comes to a 
kingly sum.

Egghead academics are easy targets for bashing, and the critical com-
ments indulge in exaggeration.16 Assertions by judges that they pay no 
attention to law reviews are overblown, as demonstrated by a recent study 
going back sixty years, which found that federal courts continue to cite 
law reviews at a steady rate.17 Many law professors have written articles 
and books on legal problems and issues revolving around statutes, cases, 
and regulations.

What is correct in these complaints is that the scholarship of earlier 
generations of legal academics mainly involved the analysis of legal doc-
trine. Law professors would synthesize areas of the law and write on le-
gal problems in close dialogue with and helpful to lawyers and judges. 
That is no longer highly regarded scholarly work.18 Doctrinal articles tend 
not to be published in elite journals, and professors who wish to build a 
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scholarly reputation and be hired by elite law schools do not write them. 
Theory has scholarly cachet. Interdisciplinary and empirical studies of 
law are especially popular at the moment. Theories of constitutional in-
terpretation, normative arguments about what the law should be, legal 
philosophy, critical race theory, sociological studies of law, legal history, 
economic analysis of law, quantitative studies of judging—these and other 
perspectives on and about law are what occupy legal academics. Most of 
this is not immediately relevant to the daily tasks of judges and lawyers, 
although it may have direct and indirect benefits for the legal system more 
generally.19

Much of the research produced by law professors is standard academic 
fare, indistinguishable from scholarship one finds in political science, 
history, economics, and women’s studies departments, for example, ex-
cept that law professors focus on law-related matters. Contemporary law 
faculties, especially at elite institutions, have become mini-universities, 
staffed by professors with advance training in economics, history, political 
science, philosophy, sociology, or psychology. A number of law schools 
conduct annual seminars to train law faculty in empirical research meth-
odology; University of California Berkeley School of Law offers a joint de-
gree program in law and the social sciences; Vanderbilt and University of 
Chicago Law School offer JD/PhDs in law and economics. Faculty speak-
ers and workshops bounce from one academic field to the next—and law 
professors in the audience are expected to have the competence to engage 
with a range of specialized fields.

Citation patterns in other academic fields are similar to those in law, 
with the lion’s share of citations going to a small percentage of articles 
while many are never cited at all.20 In every field only a few scholars pro-
duce work that stands out, although all are contributing to the total body 
of information. Scholars in other fields are not beholden to the instrumen-
tal dictates of others, and neither are law professors. There is no obligation 
to produce scholarship that is useful for judges and lawyers—although law 
professors are best positioned, with subject matter expertise and the lux-
ury of time, to provide this essential service to the legal system. Most pro-
fessors in most academic fields, like law professors, write for each other.

Think of law professors as members of the “legal studies” department of 
a university. This way of looking at things helps make sense of the current 
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trend of law schools hiring professors with PhDs in subjects other than 
law, many with no legal experience at all.21 At the top thirteen schools, 
nearly one-third of the faculty have PhDs, as do one-fifth of the profes-
sors at schools ranked fourteenth through twenty-sixth; a combined total 
of sixty-six faculty members at the top twenty-six law schools have PhDs 
without a law degree.22 Years of additional schooling in other fields pull 
these professors away from legal knowledge and legal practices, the kind 
of information their students expect to acquire in law school.

An increasing proportion of new law professors are now hired after 
spending a year or two as fellows or visiting assistant professors on law 
faculties. From just a handful a decade ago, dozens of these programs 
have sprouted across the country.23 Visiting assistant professors teach 
courses at a fraction of the cost of professors, providing cheap labor for 
law schools. They are sold as transitional positions for people who wish 
to secure tenure-track jobs, giving them an opportunity to spend a year 
on research and get the feel of an academic setting. Thus, in place of the 
additional experience they could have obtained as a lawyer, candidates 
invest a year or two grooming themselves for the professoriate. These pro-
grams indirectly make it harder for people from practice (those who can-
not afford the pay cut or family disruption to assume a visiting assistant 
professor spot) to secure law professor positions because they are compet-
ing head-to-head against candidates with a polished “academic” look and 
more publications coming in.

A sampling of forty law schools found that tenure-track professors (ex-
cluding skills teachers) hired in the past decade have a median of three 
years of legal practice; at top schools, the median practice experience of 
new hires is one year.24 Another study found that the “number of years 
of practice experience was negatively predictive, with those having more 
years of experience less likely to be hired at a higher-ranking law school.”25 
For decades law faculties have been staffed predominantly by graduates 
from elite law schools with limited practice experience.26 A veteran mem-
ber of the ABA Section on Legal Education who conducted numerous ac-
creditation inspections of law schools protested, over fifty years ago, that 
“there are a lot of men trying to teach law who do not have any concep-
tion of what lawyers actually do in practice.” “Some teachers are interested 
only in research and writing.”27
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Law professors do not teach in legal studies departments but in law 
schools. That is why persistent complaints arise about the excessive aca-
demic orientation of the faculty. Law professors—and the PhDs on law 
faculties—are paid substantially more than they would earn had they 
worked in legal studies departments. Students matriculate to gain entry 
to the practice of law and expect to learn the skills that will enable them 
to succeed as lawyers. It is questionable whether a professor with little or 
no practice experience is ideally suited to train students for legal practice. 
A scholar who specializes in the economic analysis (or history or philoso-
phy) of property law, to give an example, does not necessarily know how 
to negotiate or draft a commercial real estate transaction or what to do if 
the deal goes bad.

In the 1990s, prodded by withering criticisms from the bar, law schools 
finally began to significantly boost skills-training courses. New clinics 
were added and additional clinical professors were hired, now totaling 
nearly fourteen hundred full-time clinical faculty across the country.28 
Many law schools also hired full-time professors to teach legal research 
and writing courses. These additions to the faculty allowed law schools 
to respond to objections about inadequate training of students for legal 
practice while letting the bulk of professors to continue blissfully with 
their scholarly engagements—solving the problem of not providing skills 
training by hiring other people to take care of it.

Critics were not appeased.29 A “best practices” manifesto for law schools 
put out in 2007 by the Clinical Legal Education Association (the organi-
zation of clinical professors) asserted that “law schools are not fully com-
mitted to preparing students for practice.”30 “Most law school graduates 
are not sufficiently competent to provide legal services to clients or even 
to perform the work expected of them in large firms.”31 What is needed to 
train students adequately for practice, clinicians repeatedly assert, is to 
integrate skills training throughout the curriculum and to make clinical 
courses mandatory for students in the third year.

This is infeasible financially under the current model, which allocates 
such large amounts of faculty time to scholarship. Owing to the inten-
sive supervision involved in clinics, a class of two hundred students split 
over two semesters requires ten full-time clinical faculty, supplemented 
by adjuncts.32 Schools can afford to increase clinical staffs up to these  
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levels only by shifting some faculty currently engaging in research to serve 
instead as clinical professors (although many have limited practice ex-
perience). Ironically, the pressure is going in the opposite direction: so 
compelling is the prestige of scholarship and the desire for tenure that 
clinical professors and legal writing professors are now, at a number of law 
schools, provided with time and money to produce scholarship.33 Drawn 
by its gravitation pull, the designated and avowed Hessian trainers on law 
faculties are themselves morphing into scholars.

The greater attention law schools gave to skills training during this 
period was a sidelight to the real action. Scholarly pursuits elevated to 
ever higher heights. A 1999 article by Northwestern law professor James 
Lindgren, “Fifty Ways to Promote Scholarship,” revealed the measures top 
schools were taking and served as a blueprint for those who wished to get 
in the game. Lindgren proposed generous research leaves, reduced teach-
ing loads, higher raises to productive scholars, summer research grants 
that amount to 25 percent of total pay, and hiring more promising and 
proven scholars.34 To lessen the need for courses, he also proposed cutting 
back on the credits students needed for graduation.35 Many law schools 
created a new position, associate dean for faculty research, also suggested 
by Lindgren, dedicated to raising faculty scholarship.36

Scholarship fever swept through law schools. Feeding this was the fact 
that the heaviest weighted factor in the US News rankings, 25 percent of 
the total, is the reputation rating among academics. Law schools sent out 
brochures, derisively dubbed “law porn,” extolling newly hired scholars 
and lists of articles and books produced by its faculty. Juicing the momen-
tum, productive scholars within law faculties pressed hard for this agenda, 
which raised their status within faculties and sent more rewards their 
way; whatever made writing easier and more valued enhanced the career 
prospects of scholars. Entering the twenty-first century, the competitive 
drive for scholarship by individual professors and law schools was on full 
blast—a major factor in institutional policy and the overall budget.

WHO PAYS FOR KNOWLEDGE PRODUCTION,  AND IN  WHAT AMOUNT

I should pause for a moment to answer the rumble, if not roar, of protest 
likely to emanate from legal scholars who have read these passages as an 
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attack on the value of scholarship. Academic institutions are dedicated to 
the development of knowledge and have an essential place in society. As 
the author of six legal theory books, it is not my view that scholarly work 
with no immediate pay-off is worthless (although that might be the case 
in given instances). Knowledge is a valuable public good that our society 
must encourage. Nothing I say here questions that.

Rather, what we must do, I argue, is more critically examine the cost 
of the legal scholarship frenzy. We must inquire whether it is appropri-
ate that law students are forced to pay for the production of scholarship 
at current levels and to the same extent at law schools across the board. 
Not all law schools and not all law professors must be oriented toward 
research. Especially at lower-ranked schools where graduates have a lower 
expected income, the students should not be made to bear a costly burden 
for faculty research. Had I been required to teach one more course every 
year of my career I might have written four books instead of six and, per-
haps, a dozen fewer articles and book chapters. That still leaves plenty of 
scholarly output. One can be committed to the value of legal scholarship 
while accepting that, on balance, society would not suffer if the mountain 
of writing now coming out of law faculties is cut down to a less extrava-
gant size.



S I X

More Professors, More Revenue Needed

LAW FACULTIES  GROW

HLS Expansions to Continue with Curricular Reforms and Faculty 
Hiring,” read a 2006 headline about more additions to an already 

much expanded Harvard law faculty.1 The University of Illinois College 
of Law adopted a strategic plan that same year to increase its faculty from 
thirty-nine to forty-five in five years.2 “Cornell Law School Announces 
Major Expansion in Permanent Faculty,” was a 2008 headline.3 An internal 
Cornell faculty document detailed, “We have increased the tenure-track 
faculty over twenty percent, from 34 in 2003 to 42 in July, 2009, with a 
target of 45.”4 The University of Miami School of Law announced in 2009 
a university-approved plan to “add significantly to the size of the faculty,” 
proposing to hire seventeen new law faculty in the near future.5 Notre 
Dame Law School’s dean told students at a town hall meeting in 2010 that 
the faculty would increase by 25 percent in coming years.6 

Law faculties have been growing for some time now owing to a com-
bination of factors: to handle larger numbers of students, to make up for 
reduced teaching loads, to add more scholars, to add clinical and legal 
writing teachers, and to lower faculty-student ratios (a factor on US News 
rankings). AALS tallied 7,421 full-time law faculty in 1990–91. The num-
ber has increased every year since, reaching 10,965 in 2008–9.7 A por-
tion of this overall increase is attributable to twenty-five newly accredited 
law schools during this period, but much of it is from individual faculties 
getting larger. Student-faculty ratios have plummeted as a result. At the 
largest law schools, the ratio was cut almost in half, from 27.3 students per 
faculty in 1989–90, to 15.3 in 2009–10; at midsized schools over this period 
it dropped from 25 to 14.4.8

“
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Although it is frequently suggested that this reduction is beneficial 
to students, and it does result in more seminars with smaller enroll-
ments, the reality is that students do not necessarily gain more interac-
tion with professors from having more of them around. Student face time 
takes away from scholarship, which is what professors are rewarded for. 
Additional law professors can simply result in more faculty offices with 
closed doors.

THE ECONOMIC CONSEQUENCES OF  S IZ ING UP

An iron law governs law school finances: expenses must be paid for by 
the number of students multiplied by tuition. Schools with large endow-
ments are also ruled by this law, albeit enjoying a margin of flexibility. To 
pay for an expansion of the faculty, a law school must increase the num-
ber of students and tuition, in some combination. The grip of this iron 
law was reflected in a memo to the provost from the Cornell law faculty, 
which proposed to fund its expansion by cutting staff positions, trimming 
library acquisitions, eliminating a “popular but expensive study abroad 
program,” and “increasing the size of our entering JD class and LLM class 
by 5 students each.”9 Tuition hikes were left unstated in the memo because 
tuition always goes up. A choice like this, sacrificing personnel and popu-
lar programs to hire more professors, shows the preeminence professors 
accord to faculty reputation.

Many law schools have made the same choice: grow the faculty, bring 
in more students—JDs, transfers, and LLMs—and raise tuition. Schools 
with large faculties are processing students on a massive scale. In 2010, 
644 JDs graduated from Georgetown, 577 from Harvard, 513 from George 
Washington, 483 from New York University, 479 from Fordham, and 433 
from Columbia.10 Bigness is not limited to top-ranked schools: in 2010, 
Florida Coastal School of Law enrolled an enormous first-year class of 
808 students, New York Law School enrolled 641, the John Marshall Law 
School (Chicago) enrolled 539, and Suffolk University Law School en-
rolled 531.11 Thomas M. Cooley Law School was in a zone unto itself with 
1,583 first-year students. Streams of graduates facing daunting employ-
ment odds are being pumped out by law schools during the throes of a 
wrenching cutback in legal hiring.
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LLM programs, masters degrees in law that take a year to complete, 
are the new growth area for harvesting additional bodies. They have ex-
isted for a hundred years, but were marginal for most of this time.12 They 
generate free money for law schools because the students who enroll fill 
empty seats in already existing JD courses. Almost three hundred pro-
grams now exist. International students usually sign up for basic legal 
subjects (several states permit international students with LLMs to sit 
for the bar); American JDs who enroll in LLM programs, often graduates 
of lower-ranked schools seeking to burnish their credentials at higher-
ranked schools, specialize in areas such as tax law, intellectual property, 
banking, bankruptcy, and environmental law. Most law graduates do not 
pursue LLMs because it is unnecessary—one can take all the same courses 
and practice in any of these fields with a JD. In 2010, New York University 
had 552 LLM students and Georgetown had 394—both graduating a total 
of over a thousand students ( JD and LLMs combined); Harvard had 151 
LLMs and George Washington had 175—both graduating about 700 stu-
dents; Columbia (230 LLMs) and Fordham (162 LLMs) awarded around 
650 degrees.13 The total number of LLM students across the country has 
increased by 65 percent in the past decade, to 5,212 LLM degrees in 2010, 
and rising.14 International LLM students are increasingly tapped by US 
law schools for bodies to fill seats.

Because the roster of full-time faculty is difficult to trim, once expan-
sion takes place it creates a voracious need for revenue that dictates law 
school policies in fundamental ways. Even when applications fall, law 
schools are under economic pressure to take in students to meet expenses. 
Twice this pattern has played out in the past two decades, once in the 
early 1990s and again recently.15 From a peak of nearly 100,000 total ap-
plicants in 1991, the number declined every year until it reached a low of 
71,726 applicants in 1998.16 First-year JD enrollment during this period 
fluctuated up and down within a narrow range, from a high of 44,050 to a 
low of 42,186, not dropping to match the severe contraction in the appli-
cant pool. When the number of applicants began to rise in 1998, climbing 
quickly back up again to 100,000 applicants by 2004, first-year JD enroll-
ment shot up in sync. Thus law schools (in the aggregate) exhibited a one- 
way ratchet, holding enrollment totals steady when the number of appli-
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cants went down but going up when it rose. Throughout this period, re-
member, law faculties were expanding and tuition increased every year.

Recent events make the point more powerfully. After reaching a peak 
of 100,600 applicants in 2004, the number rapidly dropped four years in 
a row, to a low of 83,371 applicants in 2008. When the recession hit, col-
lege graduates seeking escape from the dismal job market turned to law 
school—and applicants went up again by 3,200 in 2009, and another 1,300 
in 2010. This two-year bump proved temporary, however, as the number 
of applicants turned down again by 11 percent in 2011. The crucial point, 
as figure 6.1 shows, is that even as the number of applicants plummeted 
between 2004 and 2008, first-year JD enrollment remained at the higher 
plateau of around 48,000–49,000 students, and actually rose during the 
drop. Then, when the number of applicants went up for two successive 
years, enrollment turned up again to surpass 52,000 entering students. 
(The most recent downturn is not shown in the figure because final statis-
tics are not available.) Figure 6.1 shows that law schools, which fatten up 
when more students apply, do not noticeably slim down in response to a 
decline in applicants. JD enrollment increases understate matters because 
law schools have also taken in greater numbers of LLM students.
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Law schools have recently enrolled record numbers of students, in-
creasing each year at a time when lawyers were being laid off and many 
current law school graduates could not find jobs. When asked to explain 
this, law schools said they were merely responding to an increase in de-
mand for a legal education.17

Law faculties like to think they have a say in admissions policies as a 
matter of faculty governance, but this is mostly a delusion. Admissions 
policies are ruled by the need for revenue to cover expenses. Consider 
figure 6.2, which juxtaposes first-year enrollment numbers against the 
increase in faculty size over the same period. The steady climb of fac-
ulty roughly coincides with the jagged upward climb of enrollment. These 
matching upward slopes partially reflect newly accredited law schools 
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coming on line, proportionally adding professors and students to the to-
tal. But it also reflects law faculties getting larger and JD enrollment going 
up to pay for it—adding LLMs to the total would sharpen the upward 
angle of the enrollment rise.

The ramp-up in faculty and students, furthermore, coincided with a 
ramp-up in the size of administrations to manage more programs and 
more people in the building, with more associate deans and personnel in 
career services offices, library staffs, and information technology offices. 
From 1996 to 2010, the number of full-time deans and administrators 
(excluding librarians) increased from 3,028 to 4,091, producing a ratio of 
about one administrator (associate deans, assistant deans, etc.) to every 
two-and-a-half full-time professors—although some of this increase is 
due to title inflation for jobs that previously were not considered “dean.”18

TRAPPED BY  S IZE

Law schools are financially trapped by what they have become: top-heavy 
institutions with scholars teaching few classes (writing a lot) and clini-
cians teaching few students. The perpetual “more” of recent decades—cre-
ating more time for writing, hiring more scholars and more skills-training 
teachers, and spreading more money around—severely constrains law 
schools going forward. Law schools have a limited capacity to adjust to a 
drop in applications or poor employment prospects for its graduates.

Why have they put themselves in this position? Law schools frequently 
cite an improved student-faculty ratio as the reason for expansion. That is 
not it. Competition for better placement in US News rankings has contrib-
uted, apparently under the assumption that growing the faculty pays off in 
an improved reputation. That is mistaken. Reputation is sticky and facul-
ties at peer schools are interchangeable. Professors who are added in an 
expansion intangibly meld to an existing perception. Faculties competing 
this way size up together, providing no individual school a comparative 
reputation gain.19

There is something deeper here than ranking competition: the “Harvard 
effect.” At the turn of the millennium Harvard decided to embark on a 
major expansion. In Spring 2001 it had eighty full-time faculty—a decade 
later it had 119.20 That increase alone exceeds the entire size of a number of 
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law faculties. Often credited to Elena Kagan, the expansion began shortly 
before she was appointed dean, though she carried it through magnifi-
cently with a stream of big name hires. Elite law schools followed suit, and 
others outside of that group did as well. Emulating schools were not di-
rectly competing with Harvard (only Yale has that distinction). Harvard set 
a new definition of what it meant to be an elite school: “elite” law schools 
(and those striving for this status) expand their faculty as a conspicuous 
display of intellectual wealth. Elites stockpile scholarly talent.

While Harvard has the financial heft to pull it off, most law schools do 
not. The need for revenue kicked in.
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S E V E N

The Ranking Made Us Do It

A BAD YEAR FOR LAW SCHOOLS

The year got off to a dismal start for law schools when, in early January 
2011, the New York Times published a sensational exposé, “Is Law 

School a Losing Game?”1 In a multipage report, David Segal splayed open 
for public consumption the rampant practice of law schools reporting 
misleading employment data. The legal market was in the midst of a se-
vere recession. Yet miraculously, ninety-seven of the top one hundred law 
schools, as well as a majority of the bottom hundred, claimed that more 
than 90 percent of their graduates were employed within nine months 
of graduation.2 Dozens of law schools posted eye-popping employment 
rates of 98–100 percent; and several dozen law schools posted midrange 
salary numbers claiming that recent graduates earned up to $160,000 a 
year. Judging from these numbers, going to law school was a smart move 
that paid off handsomely, especially at a time when so many recent college 
graduates were unemployed.

Segal disclosed, however, that law schools have been doctoring their 
employment figures for years, using a variety of fudges to jimmy them 
up. Several strategies did the trick. When obtaining employment infor-
mation, law schools asked their graduates whether they have jobs of any 
kind—not just lawyer jobs. Law schools graduates who were employed in 
a position outside of the legal field, like a grocery clerk, would be identi-
fied as “employed” in “business and industry.” This provides a nice lift 
to the employment numbers because most graduates must have a job of 
some kind to pay their bills. In another combination of moves, schools left 
out any graduates who were “not seeking employment” or were pursuing 
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further education (like enrolling in LLM programs or completing a joint 
degree); and because US News automatically treated 25 percent of gradu-
ates whose status was unknown as “employed,” law schools made less of 
an effort to get answers from graduates they suspected were unemployed 
(successful graduates are pleased to report jobs).3 Finally, law schools of-
fered unemployed graduates temporary jobs—as research assistants or 
interns at ten dollars an hour—which expired after the period covered 
by the survey, thus counting them as “employed” when it mattered. As 
for salary numbers, law schools artfully crafted categories (“private full-
time legal employment”) and used selective reporting to elevate amounts, 
prominently displaying high-income figures that reflected only a small 
percentage of the class.

These techniques spread through law schools over time. In the 1997 
US News ranking, almost all of the top twenty-five schools had placement 
rates in the ninetieth percentile range (the highest was 97.1 percent); the 
majority of the schools ranked twenty-six to fifty were in the eightieth per-
centile range; schools below the top fifty were scattered around the seven-
ties and eighties (flagship state schools that dominated local legal markets 
were in the nineties), and a dozen schools listed placement rates below 70 
percent.4 That was a plausible distribution. In ensuing years placement 
rates began to drift up at law schools across the board. By the mid-2000s, 
nearly every law school in the top hundred advertised employments rates 
in the 90th percentile range, as did many schools ranked lower.5 Some of 
this rise is attributable to a healthy job market for law graduates, but that 
does not explain such high figures across the board. Goosing the numbers 
evidently had become pervasive.

It was widely known, at least among law school administrators and 
professors who were paying attention, that advertised employment num-
bers were inflated. They rationalized that since most law schools were  
doing it, it wasn’t wrong, and any school that did not boost numbers 
would suffer next to competitor schools that engaged in the practice. Few 
people inside or outside of law schools complained about or criticized the 
artificially high reported employment rates. The extent of the inflation 
was not readily apparent.

That changed when waves of lawyer layoffs plowed through the bar 
in 2008 and 2009, leaving no doubt that the job market was terrible.6 
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The percentage of graduates who obtained jobs as lawyers (among those 
whose jobs status was known) declined every year—from a high of 76.9 
percent in 2007, to 74.7 percent in 2008, 70.6 percent in 2009, and 68.4 
percent in 2010.7 The percentage of part-time jobs rose significantly, from 
a norm of 5 percent or less, to 11 percent in 2009.8 One in five jobs ob-
tained by the class of 2010 were temporary, double the number in 2007.9 
The only employment category to show gains was “academic” jobs for law 
graduates, which reached an all time high—the result of law schools put-
ting more unemployed graduates on their payroll with part-time jobs (to 
keep up faltering employment numbers).10

An association that collects employment information on recent law 
graduates, National Association for Law Placement, concluded that only 
64 percent of 2010 graduates (whose job status was known) had found 
full-time lawyer jobs, and the “aggregate starting private practice salaries 
fell an astonishing 20% for this class.”11 An analysis factoring in the thou-
sands of lawyers laid off estimated that only 19,397 lawyer jobs were avail-
able annually from 2008 to 2010—law schools produce more than two 
times that number of graduates each year.12 There was less than one job 
opening for every two new lawyers. By all indications, this was the worst 
job market in decades. Defying this reality, many law schools continued  
to report employments rates for graduates above the ninetieth percentile. 
The disparity between this cheery picture and the ongoing carnage in the 
legal job market was too great to go unnoticed.

Not all law schools used every technique for manipulating the employ-
ment figures and some massaged the numbers more ruthlessly than others, 
but most schools did some of it, including elite law schools. (Northwestern 
University Law School pioneered the “hire your unemployed” technique.) 
Through these devices, the bulk of law schools across the country were 
able to certify that nine out of ten of their graduates landed employment, 
with many scoring high salaries.

Legal educators are unapologetic about their use of these expediencies, 
having a ready justification for each. Legal academics insist, for instance, 
that lots of graduates don’t practice law yet still use the degree to advance 
their careers in “business.” To fixate only on lawyer jobs would understate 
successful outcomes. And putting unemployed grads temporarily on the 
law school payroll extends them a helping hand in difficult times.13 The  
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reported employment numbers, they say, are truthful—not fabricated—
and comply with reporting guidelines acceptable to the ABA.

This is “truthiness” in the technical sense that lawyers are infamous for, 
but it wasn’t honest. As legal educators know, prospective students who 
saw claims of “98 percent employed 9 months after graduation” would 
naturally assume that meant lawyer jobs at decent pay. That is the primary 
career law schools are selling.

Skeptical prospective students who conducted a diligent investigation 
into the employment numbers would have realized that something didn’t 
add up. Many schools advertised employment rates that exceeded their bar 
pass rates, which implies that not all the jobs were lawyer jobs, although 
a person reading the information would have to draw the connection on 
his or her own. Unwary students—and why should they think that law 
schools were substantially distorting the employment numbers?—would 
have been fooled. Segal called out law schools for the deception.

Public scandal hit again a month after Segal’s article when the new dean 
at Villanova University School of Law, John Gotanda, let it be known that 
the previous administration had submitted falsely inflated LSAT numbers 
to the ABA and US News for several years, reporting a 162 when it was 
actually 159.14 This was not creative accounting or truthiness—but flat-out 
lying, which was rewarded with a higher rank for the school. After its 
actual median was counted, Villanova tumbled in rank from sixty-seven 
to eighty-four.

Embarrassing blows to law schools kept coming month after month. In 
March, US Senator Barbara Boxer sent a letter to ABA president Stephen 
Zack demanding that the ABA implement reforms to halt the deceptive 
reporting practices of law schools. “Most students reasonably expect to 
obtain post-graduation employment,” Boxer sternly wrote, “that will allow  
them to pay off their student loan debts, and rely on this information 
[provided by law schools]—which may be false at worst and misleading at 
best—to inform their decision.”15

In April, Segal published a follow-up piece in the New York Times lik-
ening the scholarship policies of many law schools to “bait and switch” 
schemes.16 To attract students, law schools offered sizable scholarships 
for three years, contingent after the first year on maintaining a minimum 
qualifying grade point average (GPA), a B average, for instance. This would 
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not seem like much to be concerned about for prospective students, most 
of whom got high grades in college. What students were not told clearly 
enough is that many of their classmates, at some schools more than half 
the class, were offered similar deals, and first-year grading is done on 
a curve that strictly limits the number of students who receive Bs and 
above.

To see how this snare works, say that 50 percent of the class comes 
in with a scholarship, but at the end of the first year only 30 percent of 
the class achieves a B average. In an arrangement like this, four out of 
ten scholarship students would lose their scholarships for the second and 
third year, ending up paying tens of thousands of dollars more for law 
school than they had planned.17 Had students realized the magnitude 
of the risk, they might have decided instead to attend a higher-ranked 
school, paying full price all the way but obtaining better job opportuni-
ties on graduation. Law school officials defended the arrangement as an 
appropriate allocation of scholarships and insisted that students knew the 
conditions. Students who lost out were devastated and felt deceived be-
cause they were not specifically told that a significant number of students 
yearly forfeited scholarships. (Eighty-five percent of law schools outside 
the top fifty, and about half of the top fifty, attach contingencies of this sort 
to their scholarship offers.)18

The assault on law schools escalated in May, when a group of graduates 
filed a class action lawsuit charging Thomas Jefferson School of Law with 
fraud and deceptive business practices, misinforming prospective stu-
dents about job placement rates. Similar lawsuits were soon filed against 
Thomas Cooley Law School and New York Law School,19 and a dozen ad-
ditional law schools were sued several months later, with more suits re-
portedly to follow. 20 

In July, a second US Senator, Charles Grassley, ranking member on 
the Judiciary Committee, sent a letter to the president of the ABA rais-
ing concerns about law school scholarship practices, the overproducing of 
law graduates during a bleak job market, and the risk that growing num-
bers of students might default on federally backed student loans, costing 
taxpayers a great deal of money.21 The prospect of closer scrutiny by the 
Senate of the law school situation was implicit in the list of thirty-one 
questions set forth in the letter, with a demand for a prompt response.
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In September a second law school was exposed for reporting false 
numbers. Illinois law school advertised an LSAT median of 168, when in 
fact it was 163.22 After further investigation, it was revealed that Illinois 
had reported false LSAT and/or GPA medians to the ABA six times in 
the preceding ten years, as well as false acceptance numbers (substan-
tially boosting their selectivity rate).23 This was not the first time Illinois 
had been caught for questionable reporting. In 2005 Illinois inflated the 
amount it spent on students (a factor in the ranking) by reporting to US 
News the estimated fair market value of electronic legal research subscrip-
tions to Westlaw and Lexis, claiming to have spent $8.78 million instead 
of the $100,000 it actually paid for those services.24

With the news about Illinois coming on the heels of the disclosure of 
Villanova’s false LSAT numbers, the obvious question was how many other 
law schools have been doing the same. “It really makes you wonder,” said 
Sarah Zearfoss, assistant dean for admissions at University of Michigan 
Law School. “There have been schools that my colleagues and I thought 
were cheating, because we knew enough about their applicant pools that 
their numbers didn’t seem credible. Maybe they really weren’t credible.”25 
Law School Admission Council (LSAC), an organization that processes 
law school applications and enrollment on behalf of law schools, has ac-
curate LSAT/GPA medians of every accredited law school in its database 
and could easily monitor the scores submitted by law schools. When 
asked whether LSAC would do this, President Daniel Bernstine resisted: 
“That’s just not something we have done historically, and I don’t see why 
we would. We are not in the reporting business.”26 What is peculiar about 
this whole affair is that the ABA and LSAC jointly publish the Official 
Guide to ABA-Approved Law Schools. The ABA asks law schools to supply 
their annual LSAT/GPA medians for inclusion in the guide, when LSAC 
could provide this information directly to the ABA free from error or de-
ception. The ABA has thus created an arrangement that allows law schools 
to report false scores with impunity.27

In October Senate scrutiny shifted from talk to action, when Senator 
Tom Coburn and Senator Boxer jointly directed the inspector general 
of the Department of Education to conduct an investigation into law 
schools.28 The senators sought this report as a prelude to possible reforms 
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of the Higher Education Act to rectify the problematic situation with law 
schools.

Finally moved to act by all the negative attention, the ABA Section 
on Legal Education met the call for greater transparency by approving 
new rules that would require law schools to provide prospective students 
with more clear and accurate information about the employment results 
of recent graduates, although questions still remained.29 By taking so long 
to deal with the problem, the ABA’s action had the appearance of being 
forced, an attempt to head off Senate scrutiny rather than a genuine em-
bracing of reform.30 ABA officials continued to deny the seriousness and 
pervasiveness of the problem, insisting that “the number of institutions 
that fail to report employment data accurately is small.”31

Throughout this period, a relentless stream of invective was directed 
at law schools by a “scamblog” movement, two dozen active blogs by re-
cent law graduates who dedicate themselves to exposing “the law school 
scam.”32 They warn readers that law schools lie about employment sta-
tistics and that the fate of many graduates is huge debt with no job. Law 
professors and deans are painted as profiteers who make money by selling  
a false product. The most popular of these blogs, with over 400,000 vis-
its, is Third Tier Reality, where the author, Nando, weekly posts a detailed  
profile of a law school.33 Prominently displayed at the head of each profile 
is a shot of an excrement-filled toilet—a play on the phrase “third-tier 
toilet” or “TTT”—followed by information about tuition, expenses, rank-
ing, job prospects, and dean and professor pay. In profanity laced attacks, 
Nando ridicules the employment numbers posted by each school, expos-
ing the tricks used to pump them up. He concludes each profile with a 
blunt warning to prospective students to stay way.

An uproar erupted when a law professor joined the scamblog move-
ment with an anonymous blog, Inside the Law School Scam, presenting a 
series of posts contending that law professors did hardly any preparation 
for class, knew little about the practice of law, and produced reams of 
worthless scholarship. He argued that attending law school is a bad idea 
for most students, costing too much for a dubious economic return.34 The 
author, who later outed himself as Colorado law professor Paul Campos, 
was excoriated by law professors for indulging in sweeping exaggerations. 
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Critics of law schools praised him for candidly raising issues that the legal 
academy was doing its best to ignore.

THE GRIP  OF  US NEWS  OVER LAW SCHOOLS

Law schools have always presented themselves as the upstanding con-
science of the legal profession—always. How could this deflating series 
of events happen? Segal explains: “The problem, as many professors have 
noted, is structural. A school that does not aggressively manage its rank-
ing will founder.”35 When called to account for their conduct, legal edu-
cators point the finger at the US News ranking system. Once a few law 
schools began to use questionable techniques to squeeze up their score in 
the factors that went into the ranking, others risked being punished with 
a lower rank if they did not follow suit.

The rankings have law schools by the throat. No question. From 1990, 
when US News began to issue a systematic annual ranking, its influence 
over law schools has grown enormously. Deceptive reporting practices are 
just a part of its pervasive impact.36 Multiple deans have resigned after a 
drop in rank. Schools have altered their admissions formula to maximize 
their ranking. The internal composition of the student body has changed 
in multiple ways at law schools as a result of the ranking. Schools have 
shifted scholarships away from financially needy students owing to the 
ranking. Tens of thousands of dollars are spent on promotional material 
by law schools hoping to improve their ranking. Faculties have formed 
committees and plotted strategies to chart a rise in the rankings. The 
fact that reputation among academics is the most heavily weighted fac-
tor in the ranking—25 percent of the score—turbocharged the market 
for lateral hires, boosting professor pay at the high end. The Government 
Accounting Office issued a report to Congress concluding that competi-
tion among law schools over the ranking is a major contributor to the 
increase in tuition.37

Each spring, when the new annual ranking is announced, law profes-
sors and students across the nation apprehensively await their fate. A few 
schools are elated at a jump, a few are dejected at an unexpected slide, and 
everyone else is relieved to have avoided a devastating fall—at least until 
next time around. Because schools are tightly bunched together in their 
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raw scores, minor fluctuations have outsized consequences. On average, 
about two-thirds of law schools experience a change in rank from the pre-
vious year. This absurdly high rate puts every school on edge.38 Dropping 
a tier is especially dreaded, like going off a cliff.

The annual pronouncement of the surviving rump of a defunct maga-
zine thus mercilessly lords over legal academia—an amazing state of af-
fairs when you think about it. Colleges and other professional schools are 
subject to competing rankings so no single ranking system dominates to 
the same extent that law schools dance to the tune of US News.

The US News ranking gets its inordinate power because students choos-
ing between law schools attach preeminent weight to the ranking. Students 
are sensible to consider rank (although its significance diminishes the 
further one gets from the top), alongside location and scholarship offers, 
because legal employers view rank as an indicator of student quality.39 The 
largest 250 corporate law firms hire heavily from the top schools.40 Law is 
an obsessively credential-focused profession. Every justice on the current 
Supreme Court attended top-five law schools (Harvard, Yale, Columbia), 
and Harvard and Yale together produce a substantial proportion of the 
law professors across the country.41

A statistical analysis of the influence of the ranking on student’s deci-
sions confirmed what law schools already knew: “Ranks affect how many 
students apply to a school, how many of those applicants have exception-
ally high LSAT scores, the percentage of applicants who are accepted, and 
the percentage of accepted students who matriculate.”42 This influence 
shows up most dramatically when schools experience sharp movements 
up or down in the rankings or shifts between tiers. After a significant 
movement, the number and quality of applications will change from the 
previous year to match the shift in rank.43

Legal educators endlessly gripe that the US News ranking is bunk, pok-
ing holes in every aspect of its construction and methodology.44 Here is 
just one example of an egregious flaw: the reputation rating by practi-
tioners, which carries significant weight in the final score, is based on a 
survey US News sends to 750 law partners asking them to rate all the law 
schools across the country (on the questionable assumption that they 
know about the quality of particular law schools). The response rate typ-
ically is low. Consequently, the opinions of two hundred or so lawyers  
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determines 15 percent of the final score each year.45 (Fewer than 120 re-
sponses were received in 2010, not enough to be credible, which forced 
US News to shift to an average of two years.) Complaints about the flaws 
in the ranking, however, have no apparent effect.

For an illustration of its impact, take Emory University School of Law, 
which fell from twenty-two to thirty in the 2012 ranking, a devastat-
ing plunge. From a spot close to the coveted top twenty, the school was 
dumped into the thirties. Whatever statistical input produced the drop 
must have had no connection with the quality of the school because noth-
ing meaningful had changed in a single year.46 The dean resigned.

Immediately, Emory’s situation changed because of the fall. Emory 
ranked thirtieth will attract an aggregate pile of applications with a me-
dian LSAT perhaps a point or two lower than Emory did when it was 
ranked twenty-second.47 LSAT median is all important and a single point 
shift matters because schools are separated by fractions in the raw scores 
that underlie the ranking.48 Previously, Emory competed on an even basis  
for students against schools like Boston University—tied with Emory at 
twenty-second—offering a roughly similar scholarship to entice students.  
After the drop, however, it must offer higher amounts if it hopes to win  
students away in a head-to-head competition. Students from the North-
east, a pool Emory draws heavily from, would be reluctant to choose the 
thirtieth-ranked school over twenty-second in the absence of significant  
financial inducement. And that might not be enough to appease risk-
averse students worried about a further slide by Emory. As a consequence 
of the drop, Emory faces the prospect of a dual financial hit, increasing its 
scholarship budget as well as enrolling fewer students to stave off a drop 
in its LSAT median.

In this manner, the ranking creates its own reality. An initial fall pre-
cipitates further downward pressure that is costly and must be reversed 
immediately before becoming self-perpetuating.49 Schools ranked fiftieth 
attract applications from students who fit that LSAT/GPA profile range—
likewise at hundredth or at tenth. With new crops of applicants arriving 
each year, a school’s current rank is what counts, in combination with 
general reputation and strength in the local legal market. A bit of shuffling 
between spots occurs, but the top fourteen law schools in 1990 have re-
mained the top fourteen up through the present, hence the phrase “T-14,” 
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although in 2011 Texas joined the club in a tie for fourteenth. Their rank, 
in a self-reinforcing fashion, secures their rank by drawing the best ap-
plications and by enhancing their elite reputation.50 Schools ranked in the 
twenties and thirties, particularly ones that draw nationally, constantly 
jostle with cohorts in a tight competition for students and position. In 
this race, any school that stumbles is run over. Further down the chain, 
schools worry about their rank relative to local competitors at their range. 
Only schools at the lowest level are free to ignore US News, helpless to  
alter their fate because the ranking has condemned them to the basement.

That is why law schools loath the ranking and many do whatever they  
can—including cross the ethical line—to maximize their rank. Question-
able reporting practices and gaming happened early on and has never let 
up. In the 1995 ranking issue, US News named twenty-nine schools that 
had “disturbing discrepancies,” supplying it with higher LSAT scores than 
they had reported to the ABA.51 The magazine also noted that, according 
to a firm that surveys legal salaries, salary figures reported by some schools 
“seem a bit high.” AALS president Dale Whitman, in his 2002 presiden-
tial address, “Do the Right Thing,” implored schools to stop gaming for 
ranking purposes. His criticism of six strategies schools were using did 
not halt them and probably his disclosure of these tactics to an attentive 
audience of legal educators did more to help spread them.52 An article in 
the New York Times in 2005 revealed a host of dubious moves law schools 
were making to manipulate their scores.53 A month after the 2010 ranking 
came out, US News discovered that Brooklyn Law School had improperly 
failed to report the (lower) LSAT median of their part-time students; the 
administration called it a “mistake.”54 The multiple years of false reporting 
by Villanova and Illinois in the mid-2000s were not mistakes.

This will not stop. And its consequences go beyond superficial gam-
ing. Real changes have occurred in law schools as a result, with manifold 
consequences. Law schools closely monitor each factor counted in the 
ranking and strive to raise their score by any means available.55 The most 
heavily weighted factor is the reputation rating of a school based on the 
surveys US News sends to academics (25 percent) and practitioners (15 
percent). A school cannot directly affect its reputation, but the effort to 
elevate reputation has fueled the hiring of star laterals and a profusion of 
promotional material. The second heaviest factor in the ranking, student 
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selectivity (LSAT, GPA, acceptance rate), 25 percent of the overall score, 
can be shaped by law schools; the effort to boost this score has warped law 
schools in several ways, which I’ll elaborate in the next chapter. Placement 
success comes next in weight, at 20 percent, which is behind the dubious 
reporting practices of law schools mentioned earlier. The final category, 
totaling 15 percent, covers resources for students: library expenditures, 
student-faculty ratio, other spending on students, and volumes in the li-
brary. To raise scores in this category, law schools spend more money per 
student (or use accounting tricks to claim higher expenditures)—yet an-
other factor pushing up the spiraling cost of a legal education.

The “Investigative Report: University of Illinois College of Law Class 
Profile Reporting”—an investigation ordered by the university’s legal 
counsel and ethics office after its false reporting was exposed—provides a 
behind-the-scenes look at the extraordinary extent to which the ranking 
can consume a school. The stated goal of the 2006 five-year strategic plan 
was to move from its current twenty-fifth ranking to its former perch in 
the top twenty. 56 Each proposed action in the plan begins with a statement 
of how much the target item counts in the US News ranking and what can 
be done to increase the score. The plan noted that the academic reputa-
tion rating is the most heavily weighted variable. To improve this score 
the faculty would expand from thirty-nine to forty-five; to retain faculty, 
professor pay would have to be increased to match the compensation 
level of peer law schools.57 Student credentials also count heavily, the plan 
noted, so it set 168 LSAT and 3.7 GPA medians as its goal. To accomplish 
this, the law school would hold down class size, increase scholarships to 
“buy high-end students,” and actively recruit higher-tuition-paying out-
of-state students.58 In addition, the law school “launched an aggressive 
national Transfer Program that attracts and enrolls transfer students from 
other institutions in the 2L [second] year and that helps to offset the loss 
of tuition revenue that is entailed by recruiting a smaller incoming class.”59 
Next, the plan observed that “the other significant remaining obstacle to 
our ability to climb the rankings hierarchy” is the rate of employment 
on graduation, which also counts heavily in the ranking.60 Unfortunately, 
the released document stops there, withholding the plan’s strategies for 
increasing the employment rate (the conspicuous cutoff of the released 
document at this point is suspicious).
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Administrators utilized a calculator that a professor had constructed 
that duplicates the ranking methodology to determine whether “a 165/3.8 
LSAT/GPA combination was preferable to a 167/3.6 combination” as the 
best way to raise their score.61 The calculator made projections on how 
many places the school would improve in the rank given different LSAT/
GPA combinations. They collected extensive data on peer schools, estimat-
ing the raw scores of competitors on items measured in the ranking and 
devising tailored strategies to leap over schools in its proximity (Indiana 
especially).62 As a part of its initiative, the law school developed a program 
that granted admission to University of Illinois students with high GPAs 
without requiring that they take the LSAT exam. The administrator in 
charge of the program confided that it enabled him to “trap about 20 of 
the little bastards with high GPA’s that count and no LSAT score to count 
against my median.”63 When hearing of the plan, a correspondent admir-
ingly responded, “That is clever. Jack up the GPA without risking the low 
LSAT. . . . nice gaming the system.”64

This was the setting in which Illinois’s false reporting took place. Each 
year, the admissions dean falsified the LSAT, GPA, and acceptance rate 
just enough to meet the targets. The institutional commitment to improve 
its rank paid off, at least temporarily, with Illinois rising from twenty-
fifth to twenty-first during this period, until sliding back to twenty-third. 
Although the “Investigative Report” placed the entire blame for the false 
reporting on the admissions dean, it also makes clear that the institu-
tional obsession with achieving ranking benchmarks had warped internal 
policies.

This is not just about Illinois. Law schools across the country pay very 
close attention to the ranking and many follow Illinois-like strategies 
(false reporting aside) to boost their raw scores. These strategies have had 
sweeping effects on the schools—several of which are taken up in the next 
chapter. That educational institutions are under the thumb of the ranking 
to such an extreme degree is stunning.

A common refrain among legal educators is that they cannot be 
blamed for the unfortunate and unintended consequences of “structural” 
factors that govern legal academia. What they mean by this is that law 
schools operate in an environment in which schools compete intensely 
against one another for students. Since students rely heavily on the US 



84 the us news  ranking effect

News rankings in their decision, schools are forced to maximize their rank 
to succeed in the competition. Law schools are helpless to do otherwise as 
long as these conditions hold. The students want the ranking to be high 
because it adds value to their credential. The alumni want the ranking 
to be high for the same reason and as a matter of personal pride. No law 
school administrator likes posting misleading employment numbers or 
putting out scholarship offers that trap unwary students, but once a few 
less scrupulous schools used these techniques to advance their position 
in the ranking, other schools inevitably followed. That is how it spread. 
As Indiana law professor Bill Henderson put it in the Times article that 
initially brought scrutiny to these practices, “Enron-type accounting stan-
dards have become the norm [among law schools]. Every time I look at 
this data, I feel dirty.”65

The structural explanation for why honorable law school administra-
tors ended up taking disreputable actions for ranking purposes helps ex-
plain the developments of the past two decades. A conscientious dean 
who refused to engage in questionable number reporting or any of the 
other dubious practices risked not just her continued tenure as dean but 
the standing of her institution, which would pay the price for her scru-
ples by looking worse than competitor institutions that were being less 
forthright. When serving as interim dean in 1998, after I learned (to my 
astonishment) from a professor at Northwestern that the school was put-
ting its unemployed graduates temporarily on their payroll to boost their 
employment rate artificially, I immediately did the same—well aware that 
it was a bogus move.

Recognizing the structural forces that impelled us down this path does 
not cleanse us of responsibility. It is too convenient to assert that we col-
lectively found ourselves in a bad place owing to structural factors but 
that no one did anything wrong personally, other than a couple of atypical 
cheaters who outright lied. Legal educators made choices every step of 
the way. Neither administrators nor professors stood up to say “Stop. That 
may be permissible under the rules but it’s not right.”



E I G H T

Detrimental Developments in Legal Academia

 U S News ranking competition has wrought profound detrimental 
changes. The loss of moral credibility suffered by law schools for the 

reasons laid out in the preceding chapter is the damage most apparent 
on the surface. Additional injurious developments have occurred that are 
less visible but no less significant. The US News ranking metric became a 
template that law schools across the country rigorously adhered to—in 
combination with the ABA accreditation formula—in a way that had a 
homogenizing influence on the student body, on the faculty, and across 
law schools, dampening innovation and diversity. Law schools have de-
vised admissions policies and allocated resources in accordance with this 
metric. We became what the ranking counted.

Several crucial developments revolve around efforts at LSAT profile 
shaping. Median LSAT is the most heavily weighted individual score (12.5 
percent) that law schools can directly affect in terms of their ranking. It is 
also the only uniform measure of the quality of students (grades are un-
reliable comparators owing to varying degrees of grade inflation among 
majors and colleges), with a signaling effect to legal employers of the cali-
ber of graduates.1 Consequently, a student’s LSAT score is the most impor-
tant factor, above any other consideration, in admissions. A high LSAT 
score is money in the pocket for students because law schools strategi-
cally utilize scholarship awards to raise or maintain their median LSAT. 
Law schools have used two additional strategies to massage their LSAT 
averages—strategies involving part-time programs and transfer students. 
These two strategies plus the efforts just mentioned to manipulate LSAT 
medians have produced contortions with serious ramifications.
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THE PART-TIME PROGRAM DANCE

Part-time programs have been an element of the law school scene since 
the late nineteenth century, when law schools in large urban areas ran 
night classes to serve working students. More recently, before things were 
altered owing to the ranking, such students were typically older than full-
time students, had been out of college for a few years, had lower scores 
on the LSAT (less time to prepare for the test, rusty from being out of 
school), and bore family responsibilities. Evening students enrolled in 
one or two fewer courses each semester than did full-time students and 
took four years to graduate. Part-time programs run on a separate admis-
sions track from full time. Recognizing these differences in purpose and 
student profile, US News originally did not count part-time students in a 
school’s median.

Law schools began to treat part-time programs as a loophole. It was 
irresistibly easy. A number of students with LSAT scores below the me-
dian were denied admission to the full-time program but given the good 
news that they could take a seat in the evening program instead; after the 
first year, these students could take a summer course and be permitted 
to transfer into the second-year day class, still graduating within three 
years. (A variant of this enrolls the student in one less course each se-
mester, hence qualifying as “part time,” but still attending the same day 
classes with the rest of the students.) The ostensible reason provided by 
the school for this treatment was concern, in view of the student’s lower 
LSAT score, that a full course load might be too heavy; starting in the 
evening would allow the student time to adjust to the rigors of law school. 
That explanation was hooey. The real reason was that placing the student 
in the part-time program allowed the school to enroll the student, secur-
ing tuition without hurting its LSAT median.

A price was paid for this by the students. Because they had to take 
courses after the first year to catch up, they would not be able to work at 
summer legal jobs, a traditional way to build resumes and gain experience. 
Students put in this position, furthermore, may have found it stigmatiz-
ing, since everyone understood what it was about. In law schools where 
significant numbers of African American and Latino students—who on 
average have lower LSAT scores than do whites and Asians—were placed 
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into part-time programs, perceptions were further affected by racial over-
tones.2 Genuine evening students, on their end, were disgruntled at being 
forced to compete on the same curve with students who didn’t share the 
disadvantage of juggling the demands of school with full-time jobs and 
family obligations.

It is not known how many law schools used part-time programs in 
this fashion or on what scale. But there is no doubt that it was taking 
place. Philip Closius presided as dean over a spectacular rise by Toledo 
law school from the fourth to the second tier in a few years; thereafter he 
was hired as dean at Baltimore law school, sparking another rapid rise. 
His golden strategy, Closius admitted in a 2008 Wall Street Journal article 
about law school manipulation, involved massively shifting bodies from 
the full-time program to the part time.3 Note the flip in proportion of 
students at Toledo: in 1993 (pregaming), it enrolled 177 full-time students 
and seventy-four part-time; in 2007, it enrolled seventy-six full time and 
127 part time.4 Few schools were as blatant as Toledo, but the Wall Street 
Journal article identified eighteen law schools up and down the hierarchy 
that would likely fall in rank if the LSAT scores of part-time students were 
counted.

Prodded by complaints of rampant gaming, US News closed this 
loophole in 2009 by including part-time numbers in the LSAT median. 
Ensuing events at two law schools—George Washington (GW) and Brook-
lyn—demonstrate the extent to which law schools are whipsawed by the 
ranking.

The first year US News counted part-time LSAT medians, GW imme-
diately fell in rank from twenty to twenty-eight. That hurt. In 2008, their 
full-time program enrolled 426 students and part time had 124 students; 
the median LSAT of the part-time students was three points lower (165 
median full time; 162 part time).5 Before the rule change, schools could 
take large numbers of students with lower medians without harming their 
score because part-timers were not counted; after the change their scores 
did count (US News never explained what precipitated GW’s fall in rank, 
so other factors may have contributed). GW has since regained its former 
rank, but now with a different make up: the full-time program is bigger 
than it was (489 students) and the part-time program has shrunk dramat-
ically (from 124 to thirty-four students); the gap in the medians increased 
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(167 median full time, 162 part time), but that matters less because the 
part-time class is so much smaller.

Brooklyn avoided GW’s fate only by failing to disclose its part-time 
numbers, as mentioned above. When exposing its breach, US News direc-
tor of research Robert Morse stated that Brooklyn’s rank would have been 
lower had they properly reported the numbers. Like GW, Brooklyn’s class 
now looks different from prior to the rule change. The part-time class is 
much smaller than it used to be (190 then, sixty-nine today) and the full-
time class much bigger (303 then, 417 today); in addition, the drop off in 
LSAT median between full and part time was reduced from four points to 
two (163/159 then, 163/161today).

Neither school will confirm it, but it is apparent that the changes made 
at both were in reaction to the shift in how US News treated part-time 
students. And although it might seem like a good thing that this avenue 
for gaming has been closed, the fix has harmful consequences of its own. 
Part-time evening programs have long served as an alternative path to the 
bar for working people. (Former Chief Justice Warren Burger of the US 
Supreme Court attended night school in Minneapolis while working full 
time.) Because these students typically come in with lower LSAT scores, 
now that these scores are counted schools will incur a penalty if they let 
in too many. Schools committed to creating a diverse class face the same 
dilemma with African American and Latino students, who score less on 
average than whites do on the LSAT.6

Whereas previously a more rounded view of applicants was consid-
ered—background, work experience, hardships overcome, strong letters 
of recommendation, future contribution to the community—admissions 
decisions have homogenized around their LSAT/GPA profile—LSAT 
above all else because that is what the ranking counts.7 Taken to a narrow 
extreme, ability to do well on a standardized test now serves as the key to 
entry.

THE UBIQUITOUS TRANSFER PHENOMENON

Another way the US News ranking has changed the face of legal academia 
is the transfer phenomenon. Transfers were once rare in legal academia, 
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limited to the occasional student who switched schools midstream for 
family or relocation reasons. Taking transfer students rubs against the 
classic conceit that a law school inculcates in students its own stamp 
though lengthy immersion. Central to this process is the uniquely de-
manding first year—a legendary ordeal involving sleep-deprived hours 
of study, daily classroom grilling, and intense pressure over a two-week 
series of three-to-four-hour exams. First year is the year, which not only 
trains students in legal reasoning but also cements bonds among class-
mates. A transfer also ill-fits two essential law school opportunities: cov-
eted positions on law journals are earned through first-year grades and a 
writing competition; employers visit a law school’s career services office 
early in the fall of the second year to interview selected students based on 
their first-year performance.

Law schools have long been reticent about transfers for these reasons. 
Transfer students are anathema to traditionalists, tainted by their back 
door entry and devoid of first-year stories to tell.

That was before the US News ranking. Now transfers are sweeping 
across law schools, with about 5 percent of students moving annually.8 A 
clear sign of its growing significance is that, for the first time, four years 
ago the ABA began to publish transfer numbers (with a several-year lag) 
on the statistical profile page it puts out on each law school. In 2008, the 
most recent year with publicly available records, every accredited law 
school in America but one saw transfers; and at almost every law school, 
the transfer door swung in both directions: outgoing students departed 
for a better school, just as incoming students came in to a better school. It 
is an annual reshuffle of students up, always up, the law school ladder.

The US News ranking formula does not take any account of transfers. 
Because their LSAT scores don’t matter—like part-time students before 
the recent rule change—it did not take long before law schools turned to 
transfer students as a source of “LSAT free” money, filling empty seats. 
(The same status holds for LLM students, mentioned in chapter 6.)

Remarkably, a sign of how crazy things have gotten, even students at 
top-fifteen schools transfer up in the law school hierarchy. In the four 
years on record, as many as ten students have transferred up in a given year 
from Michigan, Duke, and Northwestern, and a greater number have left 
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Cornell and Georgetown. Immune are only Yale, Harvard, and Stanford, 
which welcome a good number of these transfers. Forty thousand law stu-
dents from around the country lust after a seat at top-fourteen schools, 
but apparently a degree from those schools was not enough for many who  
had it. An elite-drenched environment like legal academia (with most of 
the professors from Harvard/Yale/Columbia), and the legal profession 
more generally, gives folks below the absolute pinnacle the sense that they 
have fallen short.

Transfer students are all about revenue. This phenomenon starts at the 
top. Schools try to strike the best balance between improving or main-
taining their median LSAT and harvesting revenue. The awarding of 
scholarships aside, the most direct way for a school to bump up its LSAT 
median is to shrink the first-year class, lopping off the group of students 
with the lowest scores. (This was the Illinois plan mentioned earlier.) That 
sacrifices revenue. At a school satisfied with its LSAT median but hungry 
for more revenue, taking more first-year students is a risky move that en-
dangers the median. As LSAT-invisible revenue payers, transfer students 
are the perfect solution to both situations. They bring in revenue with no 
downside beyond some institutional inconvenience.

Among elite law schools, the undisputed champions of cashing in on 
transfers are Georgetown (net student gain of 87, 87, 81, and 71 in 2005–
2008, respectively) and Columbia (39, 54, 62, and 72 in those same years). 
The other industry blue bloods are not shy about it either. Almost all the 
elite schools bring in transfers each year in significant numbers—one to 
two dozen at Yale, Stanford, Penn, and Chicago (in 2008, adding from  
8 to 13 percent to their classes); two to three dozen at Harvard, Michigan, 
Berkeley; three to four dozen at NYU and Northwestern. (Gaining a leg 
up in the transfer grab, Northwestern sent “conditional admittance” letters 
to a bunch of students denied initial admission, informing them that they 
will be admitted as transfers if they meet a specified class rank in their first 
year elsewhere.)9 Virginia swings up and down. Only Duke, Cornell, and 
Texas consistently net around ten or fewer students—the gain of the first 
two depressed by the significant number of students they lose.

Once schools at the top absorb transfers in real numbers, the process 
inevitably cascades. Schools being drained take transfers from schools 
lower in the chain, and so on down. That’s why virtually every school in the 
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country sees transfers in or out, and in most cases in both directions. This 
is already having an impact in ways that cannot be seen on the surface.

An illuminating snapshot can be taken from the latest published statis-
tics (keep in mind that what follows is just for one year, 2008, and things are 
fluid). When measured in terms of the percentage that incoming transfers 
constitute of the second-year class—which tells you the proportion of new 
bodies in the group that will graduate two years later—Rutgers School 
of Law—Camden is number one at nearly 23 percent of the class, and 
Columbia is second at 21 percent. One out of five Columbia law school 
graduates in 2010 did their first year elsewhere.

Flagship state schools are big players in the transfer market, plac-
ing eight schools among the top twelve in percentage terms. In 2008, 
transfers composed a significant portion of the second-year class of 
Rutgers—Camden (22.71 percent), Buffalo (19.52 percent), Florida State 
(18.44 percent), Minnesota (18.14 percent), Arizona State (17.03 percent), 
Berkeley (16.79 percent), UCLA (15.59 percent), and Utah (14.29 percent). 
This tells you how state schools are compensating for reductions in fund-
ing from legislatures: raising revenue from transfers in a way that does not 
damage their median LSAT. With strength in the local legal market and 
relatively lower tuition for residents, leading state schools, even those not 
among the national elite, are attractive destinations for transfers.

When deciding to where they should transfer—only students who do 
well in the first year have a chance—ranking alone is not determinative. 
Whether a law school is in a strong legal market (the strongest are New 
York, Washington, DC, Los Angeles, and Chicago) and its comparative 
standing among other law schools within that market bear on whether 
transferring will pay off with improved employment opportunities. Loyola 
Marymount in Los Angeles (net +37) and Cardozo (net +20) in New York, 
for example, both ranked around fifty, reap a significant number of trans-
fers because they are the best nonelite schools (hence a realistic destina-
tion for lower-down students) in large legal markets. Schools in weaker 
legal markets will be less desirable destinations for prospective transfers 
than their high rank might otherwise indicate. Another consideration is 
expense: transfer students usually pay full sticker price, giving up scholar-
ships they might have had at their original school, which can amount to 
tens of thousands of dollars more out of pocket after a move.
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On the receiving end, law schools will take transfers who they evaluate 
can perform reasonably well among the existing student body. This as-
sessment is a function of how well a student did in the first year and the 
quality of the school they came from relative to the quality of the school 
they are seeking to transfer to. Students who rank in the top 5–10 percent 
of the first-year class are strongly preferred; law schools, at least in the 
ideal, will not admit as transfers even top students from schools too far 
beneath their standing. These two factors are inversely related: the further 
down the school of origin is from the taking school, the higher in the 
class the student must be. But law schools have different tolerance levels 
on both criteria. From the outside, one cannot tell whether a high num-
ber of transfer admissions reflects the popularity of a school as a transfer 
destination or lax standards on the part of the school (gorging its desire 
for revenue).

A few observations will reveal crucial dynamics at play. GW took 
in a large amount (+51) of transfers and lost a sizable amount (−24). In 
revenue terms the school did well, achieving a net gain of twenty-seven 
tuition payers. But class composition is less positive. GW exchanged a 
significant chunk of their best students for a passel of successful students 
from lower-down schools. With a whopping seventy-five people switch-
ing places, this has a transformative effect on the class (albeit hidden from 
view), stripped of many of its most outstanding performers. UCLA (+46, 
−9) and Washington University (+46, −12) also leveraged their top-twenty 
prestige to yield a slew of transfers. Other schools in this rank-range par-
ticipated at a more modest level. USC (net +15), Vanderbilt (net +10), and 
Notre Dame (net +12) took in fewer transfers and lost only a handful. 
Illinois, Boston University, and Boston College roughly broke even with 
fifteen or fewer in and out. Transfers out from these schools are swept up 
in a talent suck to the top.

What happens at the cluster of law schools ranked from about fifteen 
to twenty-five has vital implications for the entire market. If more law 
schools in the top fifteen begin to take transfers on a scale approaching 
Columbia’s, students from law schools ranked in the second group (fifteen 
to twenty-five) will serve as their prime draft pool. Schools in this cate-
gory will be stripped of a painful number of their better students, à la GW, 
and will have to take in more students to make up for the financial hit. 
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Even if the top fifteen maintain their current transfer patterns, schools in 
the fifteen-to-twenty-five range can, on their own, ramp up their transfer 
numbers to the levels of GW, UCLA, and Washington University. Either 
of these scenarios would ramify through the remaining 175 law schools. 
Every transfer student taken, remember, is a loss elsewhere, which losing 
schools would try to make up by taking transfers of their own. In this 
fashion, each transfer at the top can multiply several times down the lad-
der. The logic of the situation leans toward escalation because schools that 
currently moderate their transfer numbers are leaving money—transfer 
bodies—on the table to be grabbed by their more aggressive cohorts.

This is a perilously unstable arrangement. No law school entirely con-
trols its own fate. Every school is subject to the consequences of decisions 
made by higher-ups as well as decisions by competitor schools in the same 
rank group. At most schools in the country, the transfer numbers are at a 
relatively low level, around ten in, ten out, often in both directions. This 
is, however, still a relatively early stage in the transfer phenomenon, with 
law schools feeling things out. The 2008 numbers cited above may already 
be obsolete. Akin to what occurred with puffed-up employment numbers, 
it appears that equilibrium will only be reached, if at all, when most law 
schools across the board have maxed out their relative net transfer capac-
ity in the market.

And then there are the losers—literally not pejoratively. Two law 
schools, Cooley and Florida Coastal, incorporate transfers out as a com-
ponent of their economic model. These schools feed on students with 
rock-bottom LSAT scores who have little chance of obtaining initial entry 
elsewhere. Many students come in hoping to do well enough to transfer 
to a better school after the first year. For this to work financially, these 
schools must take in a large number of students, anticipating massive attri-
tion at the end of the first year (transfers out, quitting, failing out). Unlike 
most law schools, which count on three years of tuition, these institutions 
are willing to take one. In 2008, Cooley law school lost 188 transfers out,  
but it had 1,903 entering students. On a less gargantuan scale, Florida 
Coastal lost seventy-eight transfers out from a total class of 573. Ramping 
up in size, in 2010 they took in 808 JD students. These schools will be okay 
financially as long as their first-year enrollment holds up.

Other large losers may be in trouble. Ave Maria saw twenty-seven 
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students leave a class of 127. Whittier lost twenty-eight students from a 
class of 156 (four transferred in). Ave Maria, Whittier, Thomas Jefferson, 
Detroit Mercy, Phoenix, and Widener (Wilmington) all suffered net losses 
of more than 10 percent of their class. Syracuse and Florida A&M were 
nearly 10 percent down. Valparaiso and St. Thomas (Minnesota) were 
down 8.5 percent. New England lost 8 percent, and Catholic was close 
to that. Hofstra, Oklahoma City, and Dayton suffered net losses of more 
than 7 percent.

These are serious financial blows, as well as the exodus of many of their 
best students. Each student who leaves represents two years of tuition, 
discounted for scholarships, gone up in smoke. Few businesses could sus-
tain revenue losses on this order without undergoing changes in how they 
operate. But law schools in this position have limited options. They can 
increase scholarship offers to dissuade students from heading out. That 
would take away money needed for the next year’s entering class, however, 
and many students will depart for greener pastures anyway. Alternatively, 
these schools can take in more transfers themselves—although their posi-
tion in the transfer market is weak. Some schools might be pushed invol-
untarily toward the Cooley model of enrolling greater numbers of first 
years in anticipation of significant transfer losses. Challenges lie ahead for 
schools that find themselves in this position.

The list above should be unsettling for law schools up and down the 
chain. Most net losers in 2008 were in the bottom tiers of the ranking.10 
But Catholic, Hofstra, and Syracuse are in the top hundred—and the 
first two are located in two of the strongest legal markets in the country 
(though Hofstra is at an inconvenient distance from New York City). A 
school can be vulnerable to, or protected from, significant transfer losses 
for a host of reasons.

Nothing insures that the transfer market will remain at the level it is 
now, around 5 percent of students moving annually. A few factors dampen 
the process. In particular, students eligible to transfer will go from an es-
tablished position at the top of their existing school to starting all over at 
a new school, and many (those who had scholarships) will pay more out 
of pocket after the move. Law schools are constrained by the number and 
quality of applicants, limiting themselves to students who are on a par with 
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their existing class and who won’t be a high risk to fail the bar exam after 
graduation. But no one is looking over their shoulders, and when revenue 
demands become compelling enough law schools may reach deeper down 
into the pool of transfer applicants than would be ideal.

The transfer phenomenon is yet another demonstration of the mind-
boggling power the ranking holds over law schools. A bunch of folks in a 
magazine office brainstorming about what they will chose to count (first-
year LSAT median) and not count (transfers) set in motion a phenomenon 
that is reshaping the internal composition of law schools as well as the re-
lationship among law schools, placing some schools in financial jeopardy. 
The contours of a $5 billion educational industry are being carved by a 
self-appointed maker of lists, which are sold for a profit.

Squelching the transfer market would be easy. If US News decides that 
henceforth it will incorporate the LSAT scores of transfers into its ranking, 
the attractiveness of transfers as sources of revenue will instantly plum-
met. A law professor, in a recent issue of the Journal of Legal Education, 
vehemently argued that US News should make this change. The process 
is unfair to law schools that lose students, he complained. Students who 
transfer ungratefully take the benefit of their one-year education and run. 
Schools deprived of their best students by “poachers” are left with a de-
graded classroom experience and have lost the professional accomplish-
ments (and future donations) of transfer students who would have gone 
on to become high-achieving alumni had they remained. “The school of 
initial matriculation has made an investment,” he wrote, “which deserves 
some type of protection in order to encourage it.”11

It is understandable that net loser schools are desperate to find ways 
to prevent transfers from disembarking in painful numbers, but this is a 
decidedly one-sided argument. The quid pro quo from students for that 
one year was the tuition they paid (even if reduced by a scholarship), their 
LSAT scores, and whatever positive benefit their presence brought to the 
class at the time. After all, law professors who are successful seldom hesi-
tate to skedaddle off to a higher-ranked place that comes calling for their 
services, so why should successful students who have the opportunity to 
make the same move be artificially constricted? Professors with a genuine 
commitment to students ought to encourage them to take advantage of 
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opportunities that will improve their career prospects (after thoroughly 
considering the costs and consequences), regardless of whether their de-
parture is a loss for the school.

Allowing transfers to remain LSAT-free for ranking purposes, further-
more, has the redeeming benefit of partially ameliorating a distortion 
caused by the ranking itself. Law schools myopically focus on LSAT scores 
when deciding who to admit to the first-year class because the ranking 
penalizes them for not doing so. LSAT scores are predictions based on a 
narrow set of test-taking skills. In general terms it has predictive validity, 
but there is a great deal of variance (up and down) between LSAT scores 
and actual law school grades. Transfer students have proven that they can 
perform at a high level. The LSAT underpredicted their ability in the sense 
that top students at any of the schools ranked between fifteen and thirty 
would do fine, and some would excel at any of the top-fifteen schools. And 
so on down the hierarchy. The transfer mechanism is an avenue to correct 
the heavy overemphasis on LSAT scores by law schools.

Whatever the folks in the ranking-methodology room at US News de-
cide to do with transfers, there is no doubt that law schools will roll over 
and sit up on command. 

THE EXPLOSION AND REDIRECTION OF  SCHOLARSHIPS  AND  

ITS  CONSEQUENCES

The ABA reported that in 2009–10 law schools collectively awarded 
$899,506,281 in scholarships.12 Scholarships have exploded—increasing 
by $362,851,399 since 2004–5—commensurate with the rise in tuition. 
Judging from the recent rate of increase, law schools likely awarded in 
excess of $1 billion in scholarships in 2011–12.

Many law students get tuition breaks.13 The percentage of students 
with scholarships ranges from a low of 2.4 percent of the entering class 
at Atlanta’s John Marshall, to a high of 88.6 percent at Drexel.14 Most 
schools have between 25 percent and 60 percent of entering JD students 
on scholarships. The dollar amount of the scholarships law schools offer 
are determined by the particular dynamics of the group of schools they 
compete against for the same pool of students. (John Marshall apparently 
monopolizes the bottom of the Atlanta law student market.) Full-tuition 
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scholarships are seldom handed out, and many law schools do not award 
any, but it is not unusual for 25 percent or so of the students to have schol-
arships in the amount of half or more of the tuition.

Law school seats are like airline seats, with students paying different 
prices to sit in the same room. As a gross generalization, roughly half of 
the students (usually those with LSAT scores below the school’s median) 
pay full price and the remainder are discounted at different rates. High 
LSAT–high GPA students get the best financial packages, and so on down 
from there, with LSAT score counting the most. Savvy applicants can 
sometimes bid up awards before closing the deal by bringing in higher 
offers from competitor schools at the same level; law schools, which keep 
close track of what competitors are bidding, try to nail the price point 
that will reel in a student without offering a dollar more than necessary. 
Applicants can find out what scholarship amounts law schools have of-
fered others in the class with a similar profile on a popular prelaw website, 
Law School Numbers.15

Across the country, in 2010–11, a total of 69,466 JD students (47 per-
cent of all JD students) received scholarships.16 A billion dollars in total 
scholarships delivers remissions to a lot of people. The discount price in 
many law schools—the effective amount paid across the class—is perhaps 
as much as 20 percent or more below the listed tuition. This seeming piece 
of good news, however, masks a dark underside.

Prior to the dominance of the ranking, most scholarship money was 
parceled out according to the financial need of students. Not anymore. 
At law schools across the country the awarding of scholarships has 
switched heavily away from need-based to merit-based criteria. It hap-
pened quickly.17 In 1994–95, 58 percent of aid was need based and 42 per-
cent was merit based; by 1999–2000 the proportions had flipped, with  
44 percent need based and 56 percent merit based. Between 2005 and 
2010, despite an overall increase in the number of students enrolled, the 
number of students receiving need-based scholarships dropped by three 
thousand (17,610 receiving need aid), while the number of students re-
ceiving merit scholarships increased by 12,500 (60,010 received merit 
based); in 2010, law schools awarded $143,361,001 in need-based scholar-
ships, and $757,691,508 in merit-based scholarships.18

The law school chase to “purchase” LSAT scores to shape medians uses 



98 the us news  ranking effect

up scholarship budgets, leaving far less money (except at the wealthiest  
schools) to provide financial assistance to students with limited re-
sources.19 Law deans bemoan this shift and blame it on the ranking.20 
Universities, caught up in their own prestige competition, have moved 
heavily into merit-based scholarships for undergraduates as well, but they 
have retained a substantial need-based component.21 Among law schools 
today only Harvard, Yale, and Stanford offer wholly or primarily need-
based scholarships.

Financially challenged students face a double hit. Not only is scant need- 
based assistance available, they are at a disadvantage under the merit-
based distribution of funds. “Many administrators feel that the LSAT, 
more than other admissions criteria, favors the wealthy because of their 
backgrounds, their educational experience, and their test-preparation 
courses.”22 To the extent that this bears out, wealthy students have a better 
chance to maximize their LSAT score, thereby seizing a greater share of 
financial assistance.

Owing to the relationship between LSAT scores, grades, and jobs, the 
current system of awarding merit scholarships produces a perverse re-
sult. Students who score below the median LSAT of a given school (other 
than Harvard, Yale, and Stanford) are almost invariably the ones who 
pay the most tuition because, to put it in blunt terms, their score has no 
value to a school. (The main exceptions to this are African American and 
Latino students who obtain merit scholarships at lower relative scores.) 
And while there is much variance, those with higher LSAT scores on the 
whole tend to get better law school grades.23 Students with the best grades, 
especially in the first year, secure the best paying jobs out of law school. 
Consequently, generalizing the interaction of these factors, the bottom 
half of the class subsidizes the education of the top half of the class. The 
students in line for the worst paying jobs thus provide financial assistance 
to their classmates who will land the best paying jobs upon graduation. 
No one would intentionally design this financing scheme, which is inde-
fensible on its own terms, but that is how it works in practice. Every class 
has a few students with below median LSAT scores who earn excellent 
grades, and high LSAT scorers who do poorly, but in general the expected 
relationship holds.
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Law schools have in effect constructed a reverse–Robin Hood arrange-
ment, redistributing resources between students, making the (likely) 
poorer future graduates help pick up the tab for the (likely) wealthier fu-
ture graduates. Seen in this light, the tuition discount price has malign 
consequences. A fairer way to charge students would drop tuition across 
the board to the discount price, eliminating merit aid entirely, retaining 
scholarship funds only for need-based assistance. The cross subsidy be-
tween students would end, and everyone would share equally in the ben-
efit, paying 20–30 percent lower tuition.

There is no chance this will happen. Any school that implements it on 
its own will disarm unilaterally, robbing itself of the ability to shape its 
LSAT profile with finely tuned differential pricing. Competitor schools 
would swoop in to buy away a swath of the top half of the class by offer-
ing discounts below the stated tuition. It would be easy pickings. As long 
as the rankings operate the way they do—placing a premium on LSAT 
scores—scholarships will be used to shape the class and the reverse–Robin 
Hood subsidy will remain.

THE CONSOLIDATION OF  THE ELITE

Yet another negative development with considerable consequences lurks 
within this arrangement.

In 2010, tuition at Yale was $50,750, plus $19,700 in estimated living  
expenses. About 40 percent of the incoming students paid full price. 
Using numbers from the prior year, nearly 24 percent received a remis-
sion of half or more of tuition, 35 percent received less than half, and no 
student received a full-tuition scholarship. At Harvard about half of the 
JD students paid full price; tuition was $46,616, with estimated living ex-
penses of $23,484. It handed out twenty-four full-tuition or more than full-
tuition scholarships. At Stanford 40 percent of the students paid full price; 
tuition was $46,581, plus $24,581 in living expenses. It awarded eleven 
scholarships at or above full tuition. At Columbia tuition was $50,428 
and living expenses $21,700. Half of the students received scholarships, 
including forty-five at full tuition or more. The top schools, with some 
variation, distribute scholarships roughly along these lines: 40–60 percent  
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of the students pay full fare, 20–30 percent get a discount of half or more, 
20–30 percent get less than half off, and a dozen or so students enjoy full 
scholarships.

The key dynamic involves students who are made to pay full fare. 
Typically, they will be in the bottom half of the LSAT/GPA profile of 
students admitted to the JD class at any particular school. The highest-
ranked schools have students with the highest LSAT/GPA combination—
with LSAT numbers steadily falling as you travel down the ranking. For 
example, an applicant with a 171 LSAT would have placed below the me-
dian of the class at Columbia, but in the top quartile at Michigan, Penn, 
Berkeley, Virginia, Duke, and so on.24

An applicant in this position would be confronted with a tough 
choice: go to Columbia and pay full price ($50,428), or attend a lower-
down school, say Duke ($47,722), with a tuition discount of half or more; 
Columbia at $150,000 tuition over three years or Duke at $70,000. When 
you add in projected expenses, the final price would be $210,000 for a 
degree at Columbia versus $120,000 for a degree at Duke.

Applicants from wealthy families who can help financially wouldn’t 
hesitate to go to Columbia. But applicants from middle-class families—
with parents who are school teachers, middle management, small business 
owners, solo practitioner lawyers (parents who exhausted their resources 
helping their child make it through college with less debt)—will find the 
Duke offer hard to turn down.

I use Columbia as the example rather than Harvard, Yale, and Stanford 
because, as previously mentioned, the latter three, uniquely among law 
schools, provide scholarships wholly or predominantly on a need rather 
than merit basis. Once admitted, a student with a bottom-quartile LSAT 
at Harvard, Yale, and Stanford would be eligible for a grant on the same 
terms as a top-quartile student. Yet the same economic dilemma would 
exist for a person with limited economic means because the amount of 
need-based aid provided would not necessarily offset the merit-based 
scholarship offered by a school like Duke. Harvard, Yale, and Stanford 
typically require students to be responsible for a base amount each year 
($33,000 at Stanford, $38,800 at Yale), plus an additional amount that 
parents and spouses are theoretically capable of contributing (based on 
income formulas)—only above that figure does the school begin to pro-
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vide need-based aid.25 In 2010, Harvard graduates had an average debt of 
$115,000, Stanford graduates had $104,000, and Yale grads had $99,000.26 
These are much higher debt levels than a student with a full-tuition schol-
arship at Duke would carry.

This might not seem like a major concern because a student who goes 
to Duke will have an outstanding career anyway. That is correct as far as it 
goes, but there is more. Law is a highly elitist, credential-oriented profes-
sion. Consider that in the history of the US Supreme Court, seventeen jus-
tices attended Harvard, ten attended Yale, and seven attended Columbia; 
no other law school counts more than three; Duke has none. 27 It is far eas-
ier to land elite clerkships, choice positions in the Department of Justice, 
and a law professor job coming out of top-five schools.28 Although a Duke 
degree is an elite credential that opens many doors, the difference in ca-
reer opportunities compared to Harvard, Yale, Stanford, or Columbia is 
not negligible.

Imagining a choice between Columbia and Duke is misleading in that 
the downside does not seem so bad. But the phenomenon goes much fur-
ther. Versions of this same choice play out all the way down the law school 
hierarchy, often with more dramatic differences at stake. Applicants at 
the bottom LSAT quartile point (166–68), who would be required to pay 
full price at Michigan, Penn, Cornell, Duke, and Northwestern, would 
get substantial tuition reductions to attend any school ranked twentieth 
or higher. Pay full tuition at Vanderbilt or attend Iowa, North Carolina, 
Emory, etc., at a big discount? Frequently the pertinent choice will be be-
tween local alternatives. An applicant who scores 165 on the LSAT would 
be in the bottom 25 percent of the class at UCLA but in the upper 25 
percent at Loyola Marymount. Pay full tuition at the former or get more 
than half-off at the latter? In all of these examples, the disparity in career 
opportunities entailed in the choice is considerable.

Applicants from families with money would attend the better school 
without hesitation. Applicants from middle-class families will be faced 
with the agonizing decision of whether taking on mountainous debt will 
be worth the advantages gained from going to the higher-ranked school. 
Some will make the leap to the higher school. When making this choice, 
they are placing a bet that they will land a corporate law upon graduation 
to pay off the loan (regardless of whether that is a job they desire). Some 
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applicants with modest means will, reluctantly, select the lower school at 
a discount. They can go on to have stellar legal careers anyway, but the 
higher school would have laid an easier path with better opportunities.

In this manner, the tuition-scholarship relationship to the higher- 
versus-lower-school choice constitutes an allocation matrix that uniformly 
funnels wealthy applicants to the higher school, securing the attendant 
advantages, while people with less financial means divide between higher 
and lower. Multiply this out by tens of thousands of like decisions each 
year and the effect is large.

A generation ago, a middle-class aspirant to a legal career would not 
have been forced to make this choice. But current and future generations 
must face it. And it seems that an inevitable consequence of the pricing 
structure of law schools—as a greater proportion of middle class and 
poor select the lower option in the law school hierarchy for financial rea-
sons—is that more and more elite legal positions will be in the hands of 
the wealthy. This cannot be laid on the US News ranking. But the ways law 
schools have reacted to the ranking are bringing in their wake trouble-
some implications for society and the legal system.

Legal academia has always manifested a wealth effect, showing up a 
century ago in the debates over whether law school should be two years 
or three. A study of the graduating class of 2000 found that, “across the 
spectrum of law schools, there is a lopsided concentration of law stu-
dents toward the high end of the socioeconomic spectrum, which be-
comes more lopsided with the eliteness of the law school.”29 Top-ten law 
schools had the highest concentration of students from the top decile of 
socioeconomic households (57 percent), while the bottom hundred law 
schools had the lowest concentration from the top socioeconomic decile 
(27 percent).30

If the tuition-scholarship relationship continues to operate in the man-
ner I suggest, the already-present wealth concentration in law schools will 
strengthen over time. Subsequent to the class examined in the study, aver-
age tuition at private law schools went up by another $15,000.

Elite law schools tend to have a lower percentage of graduates with 
debt compared to the lowest-ranked law schools, another indication of a 
wealth effect. Although Yale charges the highest tuition, only 73 percent 
of its graduates in 2010 had law school debt, one of the lowest rates in the 
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country.31 At today’s prices, substantial financial resources are required 
to leave law school without debt. At Northwestern only 69 percent of the 
class had debt; 77 percent at Columbia; 80 percent at NYU and Cornell; 
and 81 percent at Stanford. (Harvard did not disclose its figure.) Contrast 
those with the percentage of the class in debt at some of the lowest-ranked 
schools: Thomas Jefferson (95 percent); Touro (94 percent); Atlanta’s John 
Marshall (96 percent); New York Law School (93 percent); Oklahoma City 
(99 percent); and Florida Coastal (91 percent).

A wealth effect also shows up in undergraduate colleges.32 Both mani-
festations are reflections of the growing separation between rich and poor 
in America and the hollowing out of the middle class.33 What is special 
about legal academia is not the wealth-effect phenomenon but, rather, its 
broader consequences: law has a central role in American society, and 
graduates of elite law schools secure an outsized proportion of top legal 
positions.
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Rising Tuition, Rising Debt

Twenty-five years ago Dean John Kramer of Tulane University Law 
School sounded an alarm about rising law school tuition in an article 

titled “Will Legal Education Remain Affordable, by Whom, and How?”

Law schools for the last twenty years have been testing the elasticity 
of demand for their product. As tuition has increased year after year, 
outpacing even the rate of inflation, law schools have been pressing 
toward the point where significant numbers of college graduates may 
decide that it makes good economic sense to seek less expensive forms 
of graduate education or forgo additional credentials altogether.1

In the previous decade, average tuition had increased nearly 200 percent 
at public law schools and 179 percent at private law schools.2 Kramer wor-
ried about the rising debt of law graduates and suggested that in coming  
years many would struggle financially. If the rise in tuition continued 
at the same pace, Kramer predicted, future generations of law school  
“seats may be filled almost exclusively by the sons and daughters of rich 
and upper middle class white families and a handful of black and brown  
students from relatively impoverished backgrounds who receive substan-
tial grants.”3 The remaining seats would be taken up by students who take 
out large loans to finance their education, graduating to become lawyers 
compelled by the “single-minded objective of milking the profession 
for all it is worth in order to be able to pay retrospectively for their legal 
education.”4

It was a prophetic essay—a standing rebuke to later generations of legal 
academics who were warned about the consequences of their trajectory. 
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Kramer was spectacularly off, however, about testing the limits of elastic-
ity of demand. At the time he wrote, Harvard Law School’s tuition was 
$11,135. Today its tuition is $46,616, more than double the price then in 
inflation adjusted dollars—yet Harvard has no trouble filling its seats.

Rising tuition directly results in rising debt.5 A series of articles in the 
mid-1990s warned about the record levels of debt carried by law students.6 
Law graduates had the worst loan default record among professional stu-
dents.7 By the late 1990s, it appeared to be nearing crisis proportions. 
“Student debt has quadrupled in the past 10 years,” wrote the National 
Jurist in a special issue on law student debt, “dropping the average recent 
graduate’s standard of living by 33 percent. Graduates at some schools now 
have a lower standard of living than they did when they were students.”8

TUIT ION COMPARED TO INFLATION

Oblivious to these concerns, law school tuition continued its meteoric rise. 
When Kramer issued his warning, in 1987, average tuition and fees for a 
resident at public law schools was $2,398. It was $7,367 in 1999, when the 
National Jurist published its article about the debt burden. Ten years later, 
in 2009, average tuition for state residents at public law schools had more 
than doubled to $18,472. Tuition has gone up every year since Kramer’s 
article, averaging a 10 percent increase at public schools each year—dur-
ing a period in which inflation averaged slightly more than 3 percent per 
year. Average tuition at private law schools also went up every year, by 
large amounts, though the percentage was lower because it started at a 
higher base. At private law schools, average tuition in 1987 was $8,911; in 
1999 it was $20,709; in 2009 it was $35,743.9 Tuition at private law schools 
has increased by $15,000 (on average) in just the past ten years.

Taking the entire span from 1985 through 2009, resident tuition at 
public law schools increased by a staggering 820 percent—from $2,006 
to $18,472 (nonresident tuition increased by 543 percent, from $4,724 to 
$30,413)—while tuition at private law schools went up by 375 percent— 
from $7,526 to $35,743. These increases far outstripped the rate of inflation. 
Had tuition increases merely kept pace with inflation, average resident  
tuition at public law schools would only be $3,945 today, less than a fourth 
of what it is, and average private school tuition would be $14,800, less 
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than half of what it is. Law school would still be affordable if the schools 
had not extracted such a large premium over inflation.

The stunning pace and size of the increase can be observed through 
the prime mover: Yale. Tuition at Yale Law School was $12,450 in 1987; in 
1999 it was $26,950; in 2010 it was $50,750.10 That is an increase of nearly 
$24,000, close to doubling in just over a decade. Factoring in projected 
living expenses ($19,700), Yale students without scholarships who com-
menced their legal studies in 2010 will pay more than $200,000 to obtain 
their law degrees. If the recent rate of increase continues, in ten years tu-
ition at Yale Law School will be $70,000.11 That might sound impossible,  
but ten years ago many would have scoffed at the suggestion that tuition 
at Yale would be $50,000 today.

Another way to get a concrete sense of the increase is to compare it to 
income from summer jobs. Law students in the seventies and early eight-
ies who worked at corporate law firms during the summer could earn 
enough to cover the following year’s tuition and perhaps some living ex-
penses. This helped keep down the level of debt. Despite the dramatic 
increase in starting associate pay at corporate law firms that occurred in 
the early 2000s, the best-paying summer jobs today, which few students 
land, generate enough income for a student to pay half, at most, of one 
year’s tuition at a top school.

THE RIS ING DEBT  BURDEN IN  CONCRETE  TERMS

Student debt has ballooned in conjunction with tuition, inevitably, since 
law students typically borrow to finance their legal educations. The aver-
age combined debt (undergraduate and law school) of law school gradu-
ates in the mid-1980s was $15,676.12 The average debt of law graduates was 
$47,000 in 1999.13 In 2010, according to numbers complied by the ABA, av-
erage law school debt alone was $68,827 for graduates from public schools 
and $106,249 at private schools—this is on top of whatever undergraduate 
debt they might have accumulated.14 A nonprofit organization that tracks 
students loans across all categories finds that 88.60 percent of law stu-
dents overall borrow money to finance their legal education; the average 
cumulative law school debt of these borrowers is $80,081; and the average 
combined debt of undergraduate and law schools loans is $92,937.15 That 
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estimate is likely far too low. According to numbers the law schools sup-
plied to US News, the overall average law school debt of the graduating 
class of 2010 was $98,500, before adding undergraduate debt.16 Average 
college debt for graduates of the class of 2010 (with nearly two-thirds of 
students in debt) was $25,250.17 The two averages combined totals nearly 
$124,000. Keep in mind that, under current law, student loans cannot be 
discharged in bankruptcy.

These averages, high as they appear, understate the magnitude of the 
debt burden of many graduates because those with lower debt dilute 
the heavy borrowers. A list of the twenty-two law schools in 2010 with  
the highest average debt (of students who had debt) among graduates re-
veals the heavy burden borne by many law graduates.18

1. California Western: $145,621 (88 percent of the class in debt)
2. Thomas Jefferson: $137,352 (95 percent)
3. Southwestern: $136,569 (79 percent)
4. American: $136,121 (84 percent)
5. Catholic (DC): $134,133 (91 percent)
6. Golden Gate: $132,895 (89 percent)
7. Northwestern: $132,685 (69 percent)
8. Loyola Marymount: $132,267 (85 percent)
9. Charleston: $128,571 (84 percent)
10. Pacific (McGeorge): $128,495 (93 percent)
11. Chicago: $127,997 (84 percent)
12. Vermont: $127,914 (93 percent)
13. Columbia: $126,945 (77 percent)
14. Cornell: $126,000 (80 percent)
15. John Marshall: $125,806 (74 percent)
16. Touro: $125,481 (94 percent)
17. New York University: $125,169 (80 percent)
18. Pepperdine: $125,114 (82 percent)
19. San Francisco: $124,982 (76 percent)
20. Albany: $124,271 (88 percent)
21. Roger Williams: $123,338 (88 percent)
22. Atlanta’s John Marshall: $123,025 (96 percent)
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Overall, in 2010, graduates of eighty-eight law schools, private and public, 
carried an average law school debt exceeding $100,000 (most within a 
range from 80 to 95 percent of the class in debt). A nationwide survey of 
law students in 2010 found that almost one-third expected to graduate 
with a debt of more than $120,000.19

How much income would be required to manage the monthly pay-
ments on a debt that size? An often-repeated rule of thumb offered by 
student debt advisers is that “debt should never exceed starting salary.”20 
For many law graduates that counsel is hopelessly out of reach, given that 
in 2010 the average debt was nearly $100,000 while the average salary was 
$77,000. Debt payments cannot be too high relative to income because 
other major expenses must be covered as well: federal and state taxes, rent 
or mortgage, transportation, food and clothing, insurance, retirement 
savings, etc. Although economists offer different estimates of manageable 
monthly debt payments, there appears to be a consensus that 10 percent 
of income is manageable, 15 percent is problematic, “and the payment-to-
income ratio should never exceed 18 to 20 percent. ”21 Staying beneath that 
strict upper limit will not be possible for many law graduates.

Let’s assume that a newly minted twenty-five-year-old graduate—we’ll 
call her Sarah—wishes to pay her $120,000 debt off in the standard ten-
year term, and let’s assume a consolidated loan rate of 7.25 percent (this 
combines the two types of available government loans, Stafford [6.8 per-
cent] and GradPlus loans[7.9 percent]). Her monthly loan payment will 
be $1,400. A student loan information site, FinAid, advises Sarah “that 
you will need an annual salary of at least $169,057.20 to be able to afford to 
repay this loan.” That would keep the loan payment at the recommended 
10 percent of her gross salary. She might manage to make debt payments 
as high as 15 percent of her gross monthly income, which would require 
an annual salary of $112,000, but FinAid advises that she might experi-
ence “financial difficulty.”22 If Sarah earned $85,000, the loan payment 
would consume 20 percent of her gross monthly income, putting her at 
the upper limit.

Now consider that the class of 2010 earned a median salary of $63,000.23 
A simple calculation shows why Sarah would be in trouble if that was 
her salary. Assuming taxes (federal, state, social security, Medicare) took 
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30 percent of her pay, Sarah would have $3,675 in net monthly income. 
Subtracting her loan payment of $1,400 and rent of $1,500 leaves Sarah 
with $775 a month to spend on all of her remaining expenses: food, trans-
portation, cell phone bill, and so on. It’s not doable. Sarah the new lawyer 
would be forced to enter a reduced loan payment program, the implica-
tions of which will be taken up shortly.

T WO SEPARATE UNIVERSES  OF  PAY:  TOP CORPORATE LAW JOBS 

VERSUS THE REST

Students from elite law schools have a solid chance of securing corpo-
rate law jobs that pay a salary sufficient to comfortably manage $120,000 
debt. In 2010, 27 percent of law graduates (down from 30 percent in 2009) 
secured employment at the nation’s 250 largest corporate law firms (by 
revenue), known as the NLJ 250.24 The benchmark for starting associate 
pay at these firms is $160,000—though many NLJ 250 firms, especially 
those outside of New York and Los Angeles, offer lower starting pay. Top-
fifteen law schools send 30–60 percent or more of their graduates to NLJ 
250 firms each year, reaching a high in the 70 percent range before the re-
cession. But the percentage of graduates securing these positions rapidly 
falls the further down the law school ranking one goes. The top sixteen- to 
twenty-five-ranked law schools place between 20 and 30 percent of their 
graduates at these firms. Outside the top twenty-five, about 10 percent of 
graduates place in NLJ 250 firms. To offer a few examples, Tulane, Temple, 
North Carolina, Minnesota, Ohio State—all well regarded law schools—
placed 10–12 percent of their graduates in NLJ 250 firms in 2010. Outside 
the top fifty or so ranked law schools, particularly those not located in 
major legal markets, most place fewer than 5 percent, and in some cases 
none, of their graduates in these coveted jobs.

Starting pay for new law graduates falls into a distinctive pattern called 
a bimodal distribution, with two earnings clusters separated by a large 
gap of about $100,000. For the class of 2010, nearly half of law graduates 
earned between $40,000 and $65,000.25 This is the left peak in figure 9.1. 
Among those who reported their salaries, nearly 20 percent of law gradu-
ates earned around $160,000—the narrower right peak, made up of top-



raising tuition,  rising debt 113

paying corporate law jobs. (Approximately 10 percent of 2010 graduates 
overall landed these salaries.)26 In the long, flat valley between these two 
peaks are scattered most of the remaining graduates. The adjusted average 
pay for the class of 2010, $77,333, sounds like an attractive amount, but few 
graduates actually earned that amount. (The mean is adjusted downward 
because the majority of graduates in lower paying jobs do not report their 
salaries, which misleadingly skews the calculated average upward.)

This bimodal pay distribution has existed for over a decade.27 Thanks 
to a feverish bout of hiring competition for top law school talent, start-
ing pay for associates at corporate law firms shot up in the early 2000s.28 
This created the peak that is pulled off far to the right, representing much 
higher earnings. The 50 percent or so of law graduates in the lower- 
earning cluster pay saw no real wage gains because hiring competition 
only affected the top end. With fresh crops of law graduates each year sup-
plying more new lawyers than available openings, there is little economic 
pressure to increase wages in the bottom half of the job market. The cur-
rent legal recession has increased the size of the low-earning left peak 
and reduced that of the high-earning right peak, but the basic bimodal  
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distribution continues to persist. At the average debt of $98,500, only 
graduates whose earnings approach the far right peak can comfortably 
make their monthly loan payments. 

One might think that over time the debt payments of graduates will be-
come easier to manage because compensation will increase over the course 
of a legal career. That will be true for some, but not for many. According to 
the US Bureau of Labor Statistics, “In May 2008, the median annual wages 
of all wage-and-salaried lawyers were $110,590. The middle half of the oc-
cupation earned between $74,980 and $163,320.”29 These numbers suggest 
that, at least among “wage-and-salaried lawyers,” many will continue to 
experience difficulty paying down a $120,000 loan well into their careers.

THE HIGH PERCENTAGE OF  GRADUATES WHO DO NOT OBTAIN JOBS 

AS  LAWYERS

That is not the worst of the situation. A significant number of law gradu-
ates in recent years do not land jobs as lawyers. For the class of 2009 at 
thirty law schools, only 50 percent or fewer of the graduates obtained jobs 
as lawyers; at nearly ninety law schools, one-third or more of graduates 
did not land jobs as lawyers (both figures are based on nine months after 
graduation). While 2009 was not a good year for legal employment, 2010 
was even worse (among a total 42,854 graduates, only 28,167 obtained jobs 
as lawyers), and 2011 will also be poor.30

Figure 9.2 plots the percentage of the 2009 class that obtained lawyer 
jobs against law school by rank (fourth-tier schools have no rank, so they 
are indicated after the line in alphabetical order). As one would expect, 
the top schools tend to have the highest rates of graduates who obtain jobs 
as lawyers (in the 90 percent range), but the further down the ranking one 
goes the lower the percentage of the class that obtains jobs as lawyers.

Following is a list of law schools with the lowest percentage of the 2009 
class (nine months after graduation) that obtained a job requiring a JD—
this includes private law firm jobs, government legal positions, public in-
terest legal positions, judicial clerkships, and in-house legal positions.

University of DC, 26 percent
Western State, 28 percent
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NC Central, 36 percent
Florida A&M, 38 percent
Ave Maria, 40 percent
Barry, 40 percent
Western New England, 40 percent
Capital, 43 percent
Touro, 44 percent
Appalachian, 45 percent
Northern Illinois, 46 percent
Cooley, 46 percent
Ohio Northern, 46 percent
Texas Wesleyan, 47 percent
Liberty, 48 percent
CUNY, 48 percent
Arkansas, 48 percent
Whittier, 48 percent
Pace, 49 percent
Quinnipiac, 49 percent
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Fig. 9.2. Grads employed at nine months with job requiring a JD (2009). The data points reflected 
on these graphs were made by combining two employment statistics categories: “Graduates known 
to be employed at nine months after graduation” and “Bar admission required.” These statistics 
can be found with an online subscription to U.S News Best Law Schools, 2011 Rankings, http://grad-
schools.usnews.rankingsandreviews.com/best-graduate-schools/top-law-schools/law-rankings.
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La Verne, 49 percent
Chapman, 49 percent
Michigan State, 49 percent
Valparaiso, 50 percent
Atlanta’s John Marshall, 50 percent
Santa Clara, 50 percent
New England, 50 percent
Vermont, 50 percent
Maine, 50 percent

A 2009 graduate of one of these law schools had a coin-flip chance, at 
best, of landing a job as a lawyer. The situation at many law schools is even 
worse than these dismal numbers indicate because a growing propor-
tion of lawyer jobs are part-time positions (fewer than thirty-five hours 
a week). At Golden Gate law school, for example, 53 percent of the class 
got jobs as lawyers, which is bad enough, but 42 percent of these jobs were 
part time.

These employment figures are taken nine months after graduation. 
Graduates who persevered may have later found lawyer jobs, although 
they will have been out of law for many months and would shortly be 
competing with a new crop of graduates. There is no solid information 
on what happens to them. They must at some point take a job, any job, to 
cover loan payments and bills.

When confronted with these numbers, law schools respond that the 
dismal job placement rate is a recent phenomenon, a product of the cur-
rent recession, suggesting that things were fine before, and all will be well 
again when the legal market rebounds. It’s wrong to isolate on and con-
demn law schools, they say, for results that merely reflect a historically 
bad time in our economy for jobs of all kinds.

The problem with this response is that it is not true.
While it is correct that the recession exacerbated matters, at many law 

schools the low rate of placement in lawyer jobs predates the recession. 
Figure 9.3 plots the year before the recession, 2007 (circles), alongside 
2009 (diamonds). Although the placement rate in lawyer jobs was indeed 
higher in 2007, prior to the implosion of the legal market that nailed the 
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class of 2009, the same basic pattern held. A significant percentage of 
graduates at many law schools outside the top fifty did not obtain jobs as 
lawyers. This is telling because 2007 was a boom year—the peak before 
the crash.

Data on rates of employment across law schools tell us that this pat-
tern extends at least as far back as 2001 (a change in data collection by 
NALP, the association that tracks this information in conjunction with 
law schools, precludes comparisons with earlier periods). The percentages 
of graduates who obtained jobs as lawyers in those years were: 68.3 per-
cent (2001); 67 percent (2002); 65.5 percent (2003); 65.1 percent (2004); 
66.7 percent (2005); 68.3 percent (2006); 70.7 percent (2007); 67.2 percent 
(2008); 62.5 percent (2009).31 Data from the Bureau of Labor Statistics also 
indicate a significant oversupply of law graduates to lawyer jobs in this pe-
riod. The bureau estimates that from 2000 to 2010 the economy created 
123,000 new lawyer jobs; departures from the legal profession over ten 
years added another 151,400 openings.32 Combining the two, there were 
about 275,000 job openings for lawyers during a period in which law 
schools produced more than 400,000 new graduates.33 Throughout these 
years, it bears repeating, a majority of law schools listed on their US News 
profile employment rates ranging from the high 80 percent range to the 
high 90 percent range.
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On a fairly consistent basis, these data indicate, about one-third of law 
graduates in the past decade have not obtained jobs as lawyers, and fig-
ure 9.3 suggests that this is disproportionately the case at the lowest-
ranked law schools. The poor job placement in lawyer positions is not a 
product of the current legal recession.

There is every reason to believe that graduates of lower-ranked law 
schools, if they had the chance, would gladly take lawyer jobs in the same 
90 percentile range that occurs at elite law schools. More than 90 percent 
of law graduates sit for the bar exam, an investment of time and money 
after graduation that indicates a desire to at least be eligible to work as a 
lawyer.34 Evidently degrees from low-ranked law schools do not put their 
graduates in a strong position to land lawyer jobs.

Law schools frequently assert—and have said so for decades—that 
graduates who do not obtain jobs as lawyers often successfully use their 
law degree to advance their careers in other ways, usually citing the same 
examples of graduates who obtain jobs in accounting firms and as Federal 
Bureau of Investigation agents. Even if that happens in selected instances, 
it cannot account for the large numbers of graduates who fail to get lawyer 
jobs.

Twenty years ago, or even as recently as ten years ago, when the debt 
load was more bearable, a law graduate who did not land a job as a law-
yer might still have come out okay financially. In those days it was not 
uncommon to see police officers, or midlevel corporate managers or gov-
ernment officials, attend law school (often part time) as a way to advance 
in their existing careers. There also were young people who came to law 
school intending to enhance their opportunities in business. But annual 
tuition was much lower then. With private law school tuition now ranging 
from $30,000 to $50,000, fewer of these people come to law school today. 
It makes much less economic sense to invest so much time and money in 
a legal education as a means to enhance a nonlegal career, especially for 
midcareer people who have fewer years of future earnings to recoup the 
cost.

Legal educators who reflexively recite the old line that law degrees pay 
dividends for graduates who don’t become lawyers fail to appreciate the 
changing economic calculus wrought by a doubling and tripling of tuition 
in a few decades.
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THE NEGATIVE  IMPLICATIONS OF  INCOME-BASED REPAYMENT

The worst combination for a law school is to have graduates with high 
average debt, a low rate of success in obtaining a lawyer job, and a high 
chance of landing in the lower-paying category of the bimodal distribu-
tion of pay. That is the current situation at many expensive lower-ranked 
law schools.

Heavily indebted graduates of these law schools, as well as many from 
law schools higher up in the hierarchy, will by necessity elect an extended 
loan repayment period of up to thirty years. If Sarah, with her $120,000 
debt, chose the thirty-year plan, her monthly debt payment would drop to 
$800, which she could manage on her $63,000 income. On this schedule,  
the debt will be closed when Sarah is fifty-five years of age, and she will 
have paid up nearly $300,000 in total. Law graduates understandably are 
reluctant to sign up for extended repayment, and law school financial aid 
counselors consider it inadvisable.35 In addition to increasing the cost of 
their legal education through the greater accumulation of interest, debt-
ors will still be making loan payments well into middle age, when also 
likely paying down a mortgage, saving for their children’s college, and set-
ting aside money for their own retirement.

Another alternative for Sarah is to enroll in Income Based Repayment 
(IBR)—a federal program that allows students who qualify to pay lower 
monthly amounts and forgives the unpaid balance after twenty-five years.36 
For graduates in public-service jobs, the terms are the same but forgive-
ness occurs after ten years.

The monthly loan payment of a person on IBR will be 15 percent (10 
percent for debtors eligible in 2014) of the difference between her adjusted 
gross income and 150 percent of poverty guidelines. The Department of 
Education provides a sample calculation: “For example, 150 percent of the 
2009 HHS [Health and Human Services] poverty guidelines for a family 
of three is $27,465. If your AGI [adjusted gross income] was $40,000, the 
difference would be $12,535. Fifteen percent of that is $1,880; dividing this 
amount by 12 results in a monthly IBR payment amount of $157.”37 A gradu-
ate is eligible for IBR—which only applies to federal loans, not private 
loans—if the monthly repayment amount under the standard ten-year re-
payment plan exceeds the amount that would be required under IBR.
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Many thousands of recent law graduates will be eligible for this program. 
To see why, assume that a graduate with a family of three, we’ll call him 
Bob, obtains a job that pays $63,000.38 The monthly loan payment under 
IBR for a graduate with a family of three is $444.39 If Bob has $120,000 
in law school debt, like Sarah, his monthly loan payment of $1,400 is far 
above the IBR payment.40 If Bob has $100,000 in debt his monthly pay-
ment is $1,200, again far above IBR. Bob’s monthly loan payment if he has 
$60,000 in debt is $700, still above IBR. At any of these debt levels Bob 
would qualify for IBR. On an income of $63,000, only graduates (having 
a family of three) with debt below $40,000 will not qualify for IBR. We 
know many recent graduates will qualify for IBR because $63,000 is the 
median salary for the class of 2010 and about two-thirds of law graduates 
have debt of $60,000 or higher.41

Or take Mr. Average law grad (with a family of three) for the class of 
2010, with the average law school debt of $98,500, earning the average 
lawyer salary of $77,300.42 His standard monthly loan payment would be 
$1,150, about $500 dollars above the IBR payment amount ($623). Even if 
Mr. Average was single with no dependants he would qualify for IBR by a 
substantial margin. (This calculation, it bears recalling, omits Mr. Average’s 
$25,000 college debt, which would push his total above $120,000, raising 
his monthly payments accordingly.)

Owing to the substantial debt levels prevalent today, even law graduates 
who secure relatively well-paying jobs may qualify for IBR. By almost any 
measure, a starting job with a salary of $100,000 is a very successful out-
come. But not when you factor in debt. If Bob has a debt of $100,000 and 
lands a $100,000 job, he would still qualify for IBR because the standard 
monthly loan payment due ($1,200) exceeds the IBR payment ($906).43 
He would be prudent to forgo IBR and make the standard payments, but 
something is out of whack when a person earning $100,000 is potentially 
in financial hardship.

Nearly 90 percent of law graduates in 2010 had debt, and average debt 
for the class was nearly $100,00044 Data provided by NALP indicates that 
only about 15 percent of law graduates in 2010 obtained salaries in excess 
of $100,000.45 Based on the numbers provided above it is reasonable to 
speculate that perhaps as many as half or more of the graduates of the 
class of 2010 qualify for IBR. That such a high proportion of graduates 
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might qualify is indicative of a serious problem with the economics of  
legal education.

Income Based Repayment is “designed for those for whom standard 
repayment would be a great hardship” owing to a combination of high stu-
dent debt and income insufficient to bear that debt.46 When the program 
was created, estimates were that it would be used by perhaps 15–30 percent 
of borrowers.47 Among recent law school graduates (the classes of 2009, 
2010, and 2011) the percent eligible for IBR is likely much higher. Not all 
law graduates who are eligible for IBR will enroll in the program, but many 
will have no choice.

An educational sector, or an individual school, that systematically pro-
duces a high IBR rate among graduates is signaling that the debt level is too 
high relative to the earning opportunities provided. This would hold re-
gardless of whether we are speaking of culinary institutes or law schools.

Although IBR throws a lifeline to law graduates with high debt, sav-
ing them from struggling to make payments or defaulting on the loan, it 
is not ideal. The loan balance will continue to grow by the amount of the 
underpayment, plus interest (although the government will pay the inter-
est for the first three years). If at some later point a graduate’s earnings 
rise enough to afford the standard ten-year payment rate, the debtor will 
ultimately pay much more interest before finally closing the books on the 
debt. Negative amortization at these debt levels can quickly increase the 
size of the loan balance, making it all the harder to put an end to it.

The loan balance forgiveness aspect of IBR—currently twenty-five 
years, twenty years for those who are eligible in 2014 (assuming this pro-
gram is not gutted in deficit reduction efforts)—might sound like a good 
deal. (Under current rules, however, it appears that the discharge of the 
loan balance is a benefit that the debtor must pay taxes on, although this 
would not apply to the public-service version.) It will certainly be a relief 
to individuals when it finally happens, freed at last from a weighty finan-
cial and psychological burden. Yet it will mean, in effect, that for the bulk 
of their legal careers they will have labored under a degree of financial 
hardship.48 This will adversely affect people in the program in other ways 
as well. Credit might be denied or the cost of credit for the debtor might be 
higher because the all important FICO credit-worthiness score, which af-
fects interest rates for individual borrowers on mortgages and other major 
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loans, takes into consideration the size of a person’s total debt and the rate 
at which it is being paid down. The IBR albatross may even affect matters 
like finding a marriage partner and how couples arrange their economic 
affairs.

A hundred law schools have loan forgiveness programs, but only a 
handful of them, those at the wealthiest schools, are meaningful. For the 
rest, the amounts forgiven typically are small, providing little relief to 
heavily indebted graduates.49 A few federal and state programs offer debt 
repayment/forgiveness help for qualifying employees, but only selected 
positions enjoy this benefit and it is contingent on funding.

The best way for law graduates to obtain relief is though the Public 
Service Loan Forgiveness Program, which is similar to IBR except that 
the remaining debt balance is wiped out after ten years for anyone em-
ployed full time in a “public service” position.50 This is an excellent deal, 
which retires the loan in the same time it would take to pay it off under the 
standard plan. Public-service jobs are broadly defined to include all gov-
ernment positions (municipal, state, federal), as well as legal aid positions 
and positions at nonprofit organizations. Competition for these positions 
is keen—it is the final hope of a reasonable escape from debt for the multi-
tude of heavily indebted graduates who do not secure corporate law jobs.

LAW SCHOOLS  THAT  PRODUCE DUBIOUS  ECONOMIC  RESULTS

A sizable segment of law schools—low-ranked schools with a high per-
centage of graduates bearing high debt—produce highly questionable re-
sults year in and year out. A significant percent of their graduates do not 
obtain lawyer jobs, and those that do tend to land low-paid jobs that do 
not produce an income commensurate to the level of debt.

Thomas Jefferson School of Law serves as a useful illustration.51 The 
average debt of the class of 2010 was $137,352 (95 percent graduated with 
debt). Only seventy-three of the 211 graduates landed jobs as lawyers 
within nine months after graduation. The highest salaries were obtained 
by graduates who landed jobs as attorneys in private law firms (fifty-five 
students out of a class of 221). Their earnings breakdown by quartile is 
$47,500 (twenty-fifth percentile); $65,000 (median); $77,500 (seventy-fifth 
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percentile). (Only twelve graduates working as attorneys reported their 
salaries so the numbers for the entire group are almost certainly lower.)

Assume a 2010 Thomas Jefferson graduate with average debt—again 
let’s call her Sarah (unmarried with no dependants). Sarah was one of 
the lucky 25 percent of the class who landed jobs as attorneys in private 
firms, and she was doubly blessed, compared to her classmates, to have 
landed one of the best-paying jobs, earning $77,500. Unfortunately, on 
her $137,000 debt, the standard monthly loan payment is $1,600 (her IBR 
monthly payment would be $765). The standard loan payment would con-
stitute nearly 25 percent of her gross pay, beyond the recommended strict 
upper limit of 20 percent.

Assume, conservatively, that Sarah pays 30 percent in taxes (federal, 
state, city, social security, Medicare), leaving her with a net monthly pay-
check of$4,500. After paying her $1,200 rent (in San Diego) and $1,600 
loan payment, Sarah would be left with $1,700 in disposable income to 
cover food, clothing, transportation, insurance, cell phone and cable 
bills, and a host of other expenses. With financial discipline, Sarah will 
be okay.

However, the startling point is that, judging from the numbers sup-
plied, Sarah was more successful in employment terms than 90 percent 
of her classmates at Thomas Jefferson. Excluding the 5 percent of the class 
who did not have debt, there is a real possibility (on the assumption that 
most graduates had debt around the average) that the bulk of the Thomas 
Jefferson class of 2010 qualifies for IBR. That is so because a graduate 
with the average debt would have to earn at least $145,000 in order not to 
qualify. Using the same calculations applied to Sarah, a Thomas Jefferson 
graduate with average debt who earned a salary of $65,000 (the listed me-
dian for private practice) would be left with $1000 to spend each month 
after rent and loan payments are subtracted. This person would likely en-
roll in IBR.

It bears repeating, to put this discussion in the proper perspective, that 
only a third of the class obtained jobs as lawyers, and the salary figures 
are unrepresentative anyway because most graduates did not report sala-
ries. The numbers I use for these calculations are likely inflated and do 
not cover the entire class. What the real jobs-and-earnings picture is for 
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the class as a whole cannot be gleaned from the information provided, 
but the fate of many graduates is worse than the scenarios I set forth. 
The most telling information provided by Thomas Jefferson is that the 
bulk of their graduates in “private practice” are in firms with two to ten 
attorneys—which are the lowest-salaried law firm positions coming out 
of school (above only solo practice, which a number of graduates also en-
tered).52 According to Thomas Jefferson, the median salary for this group 
is $50,000. A graduate with average debt earning this salary would have 
$100 left over after making her rent and loan payments.

This is not just about dubious economic results for graduates. The 
debt of Thomas Jefferson graduates from the years 2008, 2009, 2010, and 
2011 combined was over $100 million. (How many students with positive 
outcomes did this money buy?) The 2010 graduating class of Cooley law 
school alone had an aggregate debt of $91 million. Add up the law schools 
similarly situated, multiply this over coming years, and the magnitude of 
the problem comes into view. Nearly all of this debt is covered by the fed-
eral government, and a significant proportion of it will not be repaid.

Loan default rates of law graduates are relatively low so far (below 2 
percent), but this is an illusion.53 A debtor on IBR does not show as a de-
fault even if her monthly loan payment under the formula is zero. Debtors 
in IBR whose loan balances are actually growing in size will nonetheless 
remain in good standing. Thus IBR conceals the full extent of underper-
forming loans. Once a debtor falls behind on a large debt the compound-
ing effect kicks in to make it hard to catch up even if her salary improves. 
A potentially huge sum of money due on law school debt ultimately will be 
written off by the government as either uncollectable or forgiven through 
the operation of IBR.54 Law school graduates of the class of 2010 had a 
combined debt exceeding 3.6 billion dollars.55 This is just one year—and 
average debt levels among law graduates are rising.

Predictably, legal educators have now incorporated IBR into their sales 
pitch. A law professor asserted in a national law magazine in 2011 that ow-
ing to the benefits of IBR law school debt is not that bad. “After 25 years, 
any remaining loan balance is forgiven. . . . Moreover, the loan forgiveness 
aspects of these plans are essentially back-end scholarships.”56 This is a 
cavalier way to speak about the fate of graduates who spend the bulk of 
their professional careers in a program designed to help people in finan-
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cial hardship. What law schools portray as a “back-end scholarship” the 
graduates will experience as a life-crimping financial ball and chain. From 
the standpoint of the national fisc, it is worrisome when law schools try to 
induce naïve students to enter law school by telling them that they won’t 
really have to pay back the scary loan amounts if things don’t work out.



T E N

Why Tuition Has Gone Up So Quickly

The set of reasons listed below—most of which have been mentioned in 
earlier chapters—are those commonly cited as the main causes of the 

relentless upward march of law school tuition.

1. Law faculties have grown owing to reduced teaching loads to fa-
cilitate research and the expansion of clinical programs and legal 
writing staff. The former resulted from an increased emphasis 
on scholarly production and competition to attract scholars. US 
News, by heavily weighting academic reputation, fueled the com-
petition for scholarly professors and encouraged the expansion 
of faculty by rewarding low student-faculty ratios with a better 
score. ABA accreditation precluded law schools from relying 
more heavily on cheaper adjuncts to make up for the reduced 
teaching loads by tenure-track professors. The expansion of 
clinical faculty was prompted by longstanding complaints from 
the bar that law schools produce graduates ill-prepared for the 
practice of law. Administrative staffs have expanded as well, to 
provide more services and handle greater numbers of faculty and 
students in the building.

2. Law professor pay has increased significantly in the past three de-
cades, at the high end owing to competition over star professors, 
now with salaries exceeding $300,000, and at the low end pushed 
up by accreditation efforts to increase professor compensation.

3. The jump in starting pay at corporate law firms that occurred in 
the early 2000s, owing to the dot.com salary competition for law-
yers—going from $70,000s to $130,000s in a few years—had two 
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consequences for rising tuition.1 The high corporate law salary 
numbers helped draw more applicants to law school (increasing 
from 75,000 in 2000, to 100,000 in 2004) because they believed 
the sparkling financial return justified the constantly increasing 
price.2 The greater demand for law degrees (more applicants) 
made it easier for law schools to raise tuition. Law professors, 
on their end, could argue that they were underpaid compared to 
new graduates and the quality of law professors would decline 
if pay lagged too far behind; this encouraged larger raises (no. 2 
above), which was paid for through tuition increases. 

4. A substantial sum is expended to support research, including re-
duced teaching loads and sabbaticals, summer research grants, 
funds for research assistants and book purchases, travel funds to 
attend conferences, funds to sponsor conferences, and the sub-
sidy of multiple journals.

5. Merit scholarships to attract desirable students have increased 
enormously, fueled by the US News focus on LSAT/GPA profiles. 
Law schools now allocate about a billion dollars to scholarships, 
which have increased every year along with tuition. A significant 
portion of the annual tuition increase is cycled back to students 
as scholarships in what amounts to a redistribution from one 
segment of the student body to another.

6. Some universities treat law schools as “cash cows,” siphoning 
away 15–30 percent of law school tuition revenue (in isolated 
instances more).3 This varies by school and does not exist ev-
erywhere. Some of this money pays for expenses generated by 
the law school (security, power, building maintenance, adminis-
trative handling of pay), while some subsidizes other university 
programs and activities. Revenue hungry universities strongly 
encourage, and some will insist, on hikes in law school tuition.

7. Public law schools have raised tuition in recent years to make up 
for reduced funding from legislatures.

A handful of secondary factors are also assigned a share of the blame: 
(8) ABA-accreditation standards impose costs by requiring substantial 
library collections and fancy facilities for law schools. (9)Technology is 
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expensive and information technology staffs have expanded. (10) Beyond 
the ways mentioned above, US News–ranking competition encourages 
more spending per student because that counts in the score.

There is something to each of these factors. But we must be careful not 
to misapprehend effect for cause—mistaking what law schools have spent 
their stream of tuition dollars on for the reasons tuition rose. An observa-
tion from two decades ago, when law schools had already made their leap 
into the current high-cost model, suggests that the relationship between 
expenditures and revenue runs the other way.

Law schools were enjoying good times in 1990, according to the annual 
report of the ABA Consultant on Legal Education. Over a hundred law 
schools had “new or substantially renovated” facilities. “The size of facul-
ties increased.” “Median faculty salaries more than doubled” since 1974. 
“Administrative staffing increased,” taking over admissions and place-
ment tasks previously performed by faculty. “Library staffs increased as 
did their salaries, and new technologies of word processing and comput-
ers were introduced.” All of this was taking place, it bears noting, before 
US News began to exert its malign influence on law schools.

Why were law schools enjoying an all-around uplift? The report ex-
plains: “These and similar improvements were made possible in large 
measure by increases in [class] size, and increases in tuition that would 
have been unthinkable in earlier times.”4 The number of applicants to law 
school had surpassed 90,000 for the first time. Enrollment at law schools 
had increased for the fourth year in a row. Tuition had increased by 250 
percent for public schools and 140 percent for private schools in a single 
decade. The things law schools spent their money on in 1990—more fac-
ulty, higher pay, more administrators, nicer buildings—did not cause tu-
ition to rise. Law schools were able to do all these things because they were 
flush with money.

TUIT ION PRICING AT  LAW SCHOOLS AND UNIVERSIT IES

To understand why law school tuition has increased by so much one must 
recognize that tuition at undergraduate four-year institutions, private and 
public, has gone up rapidly as well. Figure 10.1 shows the respective aver-
age tuition increases of private four-year undergraduate institutions and 
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private law schools. Law school tuition started out higher and rose at a 
higher rate than private undergraduate institutions, which makes the cur-
rent law school price tag even more painful, but both went up a lot.

Increases in university tuition, like law school tuition, far outpaced 
the rate of inflation. From 1985 to 2009, tuition increased by 327 percent 
at private undergraduate institutions and by 375 percent at private law 
schools. Tuition at public schools, undergraduate and law, has increased 
during this period by even higher percentages than at private schools 
because they started at much lower amounts (specific percentage com-
parisons cannot be provided owing to insufficient information about the 
proportion of resident and nonresident tuition payers). It is no wonder, 
given these increases, that total student debt (undergraduate and gradu-
ate combined) has increased overall by 511 percent since 1999, with many 
observers calling it the next debt bubble primed to burst.5

Universities and law schools, when responding to the chorus of com-
plaints, insist that tuition has risen rapidly through no fault of their own. 
They blame the rapidly rising costs of educating students—citing various 
university or law school versions of the factors listed above.6 Tuition pric-
ing patterns, however, suggest that the explanation lies elsewhere.
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Fig. 10.1. Private school tuition: four-year undergrad vs. law school. Sources: “Law School Tuition, 
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For both universities and law schools, tuition at the most prestigious 
private institutions cluster together a level or two higher than tuition at 
the less prestigious schools. (Public schools are harder to compare ow-
ing to variations in levels of public support.) Elite private universities 
and colleges are priced in the high-thirty to low-forty thousand dollar 
range, while nonelite private schools are in the high-twenty to low-thirty 
thousand range. Elite private law schools cluster in the mid-forty to fifty 
thousand dollar range (as do elite public law schools), while nonelites are 
priced a level below, in the low-to mid-thirty thousand dollar range. (This 
pattern does not hold for nonelite law schools in major legal markets, 
which are priced in the elite range for reasons explained shortly.)

This pattern exists without regard to the size of the institution or its loca-
tion, factors that should produce differences in the actual costs of running 
an institution. Tuition is almost identical at Amherst College ($40,862), 
a small elite liberal arts college in bucolic western Massachusetts, and the 
University of Pennsylvania ($40,514), a large, elite university in urban 
Philadelphia. “Why would it cost almost exactly the same to operate any 
two institutions as complex as a university?” asked Henry Riggs, the for-
mer president of Harvey Mudd College.7 His answer: It doesn’t. “Pricing 
is a marketing, not a cost accounting decision.” “Tuition in the private 
higher-education industry is a classic example of price leadership—the 
‘top players’ define the sticker price and all others follow suit.”

Tuition varies in relation to prestige—not costs—because the perceived 
value of the education affects how much students (and their parents) are 
willing to pay for it. As long as a sufficient pool of purchasers of higher ed-
ucation continue to believe that degrees from elite institutions provide the 
best opportunities, elite schools can, and will, raise their prices. Nonelite 
schools raise tuition as well, keeping a price separation one level below, to 
pick up the remaining demand for higher education.

DEMAND AND PRICE

Now we have the answer: Law schools have raised their tuition to obscene 
levels because they can. Demand for law degrees seems, until recently, 
to be largely impervious to price. Apparent insensitivity to price hikes 
invited further tuition increases.
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Elite law schools charge $10,000–$15,000 higher than nonelite schools 
do because demand for their credentials is greater. But even nonelite 
schools can charge hefty tuition because demand for law degrees is strong 
enough to support it. Nonelite schools in New York, Los Angeles, DC, 
Chicago, and San Francisco, owing to their proximity to a large number of 
well-paying legal employers, can charge a premium that puts them in the 
elite tuition range. Accreditation restrictions help protect the price level 
of third- and fourth-tier schools by keeping out lower-priced competitors. 
Any new law school aiming to become accredited can set its price in the 
low-thirty-thousand dollar range (as John Marshall in Atlanta has done) 
because that’s the going rate for a low-ranked accredited school.

Economists will roll their eyes at the obviousness of the point: tuition 
has gone up as a function of demand. The list of factors law schools recite 
as causes of tuition increases are better understood, instead, as how law 
schools have spent the oodles of money they have been able to extract 
through tuition increases that willing students lined up to pay. Had tu-
ition increases noticeably inhibited demand, it would not have increased 
as much. With less revenue to spread around, law schools would not 
have reduced teaching loads that much, hired that many more clinicians, 
bumped up pay as much, allocated so much to research, given as much to 
the university, and so on.

The workings of the connection between prestige, price, and demand 
can be seen in the differential pricing system that law schools and pro-
spective students create. This is a full-fledged market in which law schools 
compete with one another for students with desirable LSAT/GPA medi-
ans while savvy prospective students try to get law schools to reduce the 
price (bidding up scholarship offers). The student must decide whether it 
is worth it to pay the higher price at a more prestigious institution or the 
scholarship-discounted price at a lower-ranked one. As mentioned earlier, 
students with LSAT scores in the bottom half at Columbia would be in the 
top quartile at Duke. Every student who chooses the lower-ranked school 
is saying that the enhanced value of a credential from the higher school is 
not worth the higher price. When a law school has trouble attracting suffi-
cient numbers of full-tuition-paying students (the bottom half of the class 
at many law schools pay full fare), it has priced itself beyond what demand 
for its credential will bear. A law school in this position will be forced to 
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offer tuition discounts much deeper into the class, thereby implementing 
an unannounced tuition reduction.

The ultimate explanation for why law school costs so much today is 
that two generations of law students have been willing and able to plunk 
down whatever law schools charged. There was no economic reason not 
to increase tuition so long as this continued. Because in a prestige market, 
price signals value—some schools have increased price precisely to signal 
higher value.8 Schools that choose to moderate their tuition increases risk 
diminishing their perceived prestige if tuition falls below peer schools. 
Competition for ranking all but forced schools to increase tuition as long 
as others were going up: a school that charged less than what the market 
would bear would leave tuition dollars on the table that its competitors 
would seize and spend to their advantage (more scholarships for students, 
more funds to attract star professors). When asked to explain why his 
law school had raised tuition by 77 percent in the past seven years, Dean 
Philip Closius of Baltimore candidly admitted, “The only thing that justi-
fies it is, so is everyone else in the law school world.”9 Cutting to the core, 
that is the tawdry truth of the matter.

THE RESPONSIBIL IT Y  OF  THE ELITE  LAW SCHOOLS

This is the place to call to account Yale, Harvard, Stanford, Columbia, 
Chicago, NYU, and so forth—the überelite law schools—for their respon-
sibility in the rise of tuition nationwide. These super elites are the price 
leaders who set the market price, enabling all the other schools to rise 
beneath their wings. Had they exercised greater restraint, all other law 
schools would have remained lower as well.

As the acknowledged prestige leader, Yale played an inordinate role 
when it ramped up tuition by $24,000 in just over a decade. Imagine what 
would be the case if Yale had increased tuition by only $14,000 during this  
period (still exceeding inflation). Yale would be priced at $40,000 today. 
Tuition at the other top schools would also cluster around $40,000 (tuition 
at Columbia, e.g., would not be $50,000 if Yale cost $40,000). And tu-
ition all the way down the law school hierarchy would be $10,000 cheaper 
than it is now. Having less revenue to spend, the Yale faculty would be 
smaller and full-professor pay would be arrayed below $300,000 rather 



why tuition has gone up so quickly 133

than above, but otherwise not too much would be different. It would still 
be on top, with outstanding professors and students. Yale students would 
still receive terrific educations. Law faculties nationwide would be smaller 
and professors more modestly but still comfortably compensated (closer 
to our university brethren). Average student debt levels would be much 
lower.

I am not laying moral blame on Yale and the other überelite, but 
merely pointing out the broader consequences of their actions. This is a 
straightforward causal argument about how pricing operates in a prestige 
market. 

Taken in isolation, what these schools have done can be justified. Yale 
and Harvard distribute financial aid on an exclusively need basis, which 
in effect makes the students from higher socioeconomic classes help de-
fray the costs of those from lower (in contrast to the reverse–Robin Hood 
merit-scholarship arrangement at virtually all other law schools in which 
the bottom half of the class subsidizes the top). Law schools at the very top 
also have generous loan-forgiveness programs that provide genuine relief 
to their graduates in financial distress. The economic value conferred by 
a degree from a top law school handily exceeds current prices. They have 
exercised restraint in the sense that they could charge even more and still 
fill their class. And students at elite institutions are taught by the leading 
lights in law.

Pointing to these factors, professors at top-five institutions may insist 
that their high pay is well deserved and their students receive an excellent 
return. They have every right (and intention) to continue to raise tuition 
under these conditions, they may say, and cannot be blamed for eco-
nomic harms that other law schools might inflict on their own benighted 
students.

This response is persuasive if the external ramifications of the actions 
of elite law schools are not something their professors need to consider. 
When tallying up the adverse implications of rising tuition and seeking 
ways to slow it, as this book aims to do, moral blameworthiness is beside 
the point—the causal connection to social harm is what matters.

The mantra of progressives is social justice. Key aspects of social jus-
tice are equal opportunity and access to law. Most law professors on elite 
faculties, including at Yale, are progressives. When raising tuition without 
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restraint, elite law schools, and all the rest of us following along, collectively 
worked against social justice by erecting an enormous economic barrier 
to access to a legal career. Students from middle-class and poor families 
frightened by the specter of taking on insurmountable debt will increas-
ingly forgo law school. Current law graduates are compelled by their debt 
to seek corporate law jobs that many do not otherwise desire. Our tuition-
scholarship matrix helps the wealthy consolidate their grip on elite legal 
positions.

Law professors at elite law schools and across the country who see 
these as unfortunate developments can help by resisting tuition increases 
and reducing costs. That will entail some personal sacrifice and incon-
venience. It is another hard choice for us to make within the structural  
conditions that propel legal academia forward.



E L E V E N

Is Law School Worth the Cost?

Tens of thousands of people apply to law school each year because it is 
an avenue to a desirable career. There is prestige attached to the status 

of a lawyer. Lawyers are smart professionals who wear suits. Most lawyers 
earn a comfortable living, and very successful ones become wealthy. Many 
lawyers play leading roles in advising or managing corporations. Many 
public figures are lawyers. One can do good things as a lawyer—support 
a cause, work in public service, prosecute criminals, become a politician, 
serve as a judge, become a high-level government official, advocate for the 
poor, defend the unjustly accused. Lawyers are pillars of the community. 
A broad cultural mythology about lawyers—simultaneously loathed, ad-
mired, envied, and feared—runs through American society, built up in 
history, fiction, and popular television and movies. There are also more 
base reasons as to why people end up in law: it is the fallback profession of 
choice for people who lack the aptitude to become a doctor, and it is seen 
as the safer career path for risk-averse folks who lack the derring-do of an 
entrepreneur or the hustle of a salesman. The belief that law school is a 
solid choice is bolstered by the general article of faith in American society 
that education is good—the more the better.

Two roughly distinguishable types come through the doors, at least ac-
cording to conventional wisdom. For the bulk of students, law school was 
the destination all along. Something implanted this goal in the student 
early on: having a lawyer parent, doing well in high school debate, win-
ning a mock trial contest, following a famous trial or popular law drama 
on television, or being raised by a parent who defines success as a pro-
fessional career (doctor, lawyer, engineer, in that order).1 Whatever it is, 
that student was on the path toward law school for some time, picking a 
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college major with law school in mind (majoring in political science, his-
tory, sociology, prelaw, etc.), without a fallback plan. For the second group 
of students, law school was on the horizon of possibilities but they were 
never entirely committed to the notion of becoming a lawyer. As the end 
of college neared, or after a year or two in a less than satisfying job, the law 
school option loomed larger as a possibility, less for its own attractions 
than for dissatisfaction with other options.

Law schools see plenty of both types. As students, the two types are not 
obviously distinguishable. Both types can do well in law school—or not. 
After they leave, students who thought law was a calling might discover 
that being a lawyer is less than they expected, and students who fell into a 
legal career might find it rewarding. We have no information about their 
eventual careers or long-term satisfaction. These groups are separated 
only by degrees of shading. In the end, the main difference is that the first 
group was headed toward law school all along, while circumstances put 
the second group into the seats.

This distinction helps provide a partial explanation of the cyclical rise 
and fall of the number of applicants to law school. Law school has tradi-
tionally been thought of as a safe harbor in a poor economy. For recent 
college graduates who cannot find jobs, or people who have been laid off, 
spending three years in law school is perceived to be a good way to wait 
out a recession and retool to reenter the job market with a new set of 
opportunities. As I will show in chapter 13, the number of applicants to 
law school tends to rise when the overall rate of unemployment rises and 
fall when the job market improves. This correlation—which has remained 
strong until recently—suggests that the core demand for law school (the 
group that intended to go to law school along) is added to in bad eco-
nomic times by people prompted into law school for lack of economic 
opportunities (the second group). Both groups expect to come out of law 
school with a decent standard of living.

FIGURING OUT THE ECONOMIC RETURN ON A  LAW DEGREE

When deciding whether to make the leap into law school, prospective stu-
dents assume that though the price of entry to the profession is high it will 
pay off in the long run through a career of higher earnings. This is also 



is  l aw scho ol worth the cost?  137

what legal educators assume, as articulated by George Washington Law 
School dean Paul Berman:

A legal education prepares students for a lifetime, not just the first 
year out. And for most students, that means a career of 50 years or 
more. . . .

Thus, if one is doing a cost-benefit analysis of legal education 
(which itself is only a crude measure that ignores the intrinsic value of 
education in personal, intellectual, spiritual, and emotional growth), 
that cost-benefit analysis needs to include career trajectories over a 
much larger time span. And while I recognize that recent grads feel 
particularly pinched in trying to make loan payments, I still believe 
that the relevant factor in thinking about whether getting a legal edu-
cation is “worth it,” requires a longer time horizon than we usually see 
in discussions of this kind. For example, even if a graduate’s income 
increased only $25,000 per year as a result of having a law degree 
rather than not having it, the graduate would have recovered his or 
her investment in only about a decade. The non-economic benefits, 
while harder to quantify, only adds to the benefit side of the ratio, 
leading, I believe, to the clear conclusion that coming to law school—
even one with a high tuition—is an investment that will pay life-long 
benefits.2

This encapsulates the basic reasoning of buyers and sellers of legal educa-
tion—and there is evidence to support it.

A much-trumpeted study issued by the Census Bureau in 2002 con-
firmed that education produces a “big payoff,” which increases with each 
level of attainment, the biggest boost of all going to professional degrees.3 
A 2011 follow-up study by Pew reinforced these findings. Graduates with 
professional degrees (lumping together medical degrees and law degrees), 
it estimated, average $1.2 million more in life earnings than workers with 
bachelor’s degrees.4 When estimating the value of a law degree, Pew sub-
tracted lost earnings of $96,000 for three years in law school (the typical 
annual earnings of recent social science graduates is $32,000), and another 
$75,000 for the cost of law school. The report, unfortunately, was unable 
to provide a separate breakdown for lawyer’s earnings, and the authors 
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acknowledged that the $1.2 million figure is skewed upward by the higher 
salaries of doctors. Nonetheless, they concluded that it was reasonable to 
assume that the life earnings from a law degree “far exceeds” the cost (out 
of pocket and opportunity) of acquiring it.5

Another recent study, by the Georgetown Center on Education and 
the Workplace, came to the same conclusion (although with different 
numbers): “No matter how you cut it, more education pays. . . . The 33 
percent of Bachelor’s degree holders that continue on to graduate and 
professional schools have even more prosperous futures ahead.”6 This 
study estimates the average lifetime earnings of lawyers and judges at 
$4,032,000. That’s far above elementary school teachers ($2,292,000), ac-
countants ($2,422,000), and managers ($3,094,000) with bachelor’s de-
grees; compared to other professional degree holders, lawyers earn the 
same as dentists ($4,032,000), but less than pharmacists ($4,420,000) and 
doctors ($6,172,000).7

Law school appears to pay off quite nicely. The reports, however, add 
several notes of caution to this optimistic picture. The Pew report ac-
knowledged that tuition varies greatly, and the higher price of private 
colleges eats into gains.8 This alters the picture significantly because the 
$75,000 estimate it used for the out-of-pocket cost of law school (tuition 
and living expenses) is too low for all private schools and dozens of public 
schools. Nonscholarship students at private law schools will pay double 
that, at least, and as much as $200,000 at a number of schools. A more 
accurate estimate of the cost of law school at these institutions (including 
lost wages) is closer to $300,000.

Furthermore, the reports note, the average lifetime earnings calculated 
are not representative of the prospects for everyone. Both studies pro-
jected lifetime earnings based on forty-year careers of full-time work. As 
they recognize, only about half of men work this long and a “small share” 
of women do; people work fewer years because of illness, temporary un-
employment, early retirement, et cetera.9 Projected earnings for profes-
sional women are 25 percent lower than for men owing to pay differentials 
and because women tend to be out of the workplace for longer periods 
(usually for child rearing).10

Dean Berman’s back-of-the-envelope figuring of the worth of attending 
law school, we know from this, is too optimistic in projecting a fifty-year 
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return.11 Female law students in particular would be prudent to anticipate 
a much shorter career span. A study tracking the careers of lawyers found 
that “women are far more likely than men to be unemployed or to work 
part-time.”12

Anyone thinking about the economic return on a law degree, fur-
thermore, must consider the chance of being laid off, or of not landing 
a lawyer job at all, both of which are genuine possibilities. As indicated 
earlier, about a third of graduates in the past decade have not secured 
jobs as lawyers within nine months after graduation. The Bureau of Labor 
Statistics projects about 25,000 openings for lawyers each year through 
2018 (new positions and replacements for departures), while in recent 
years law schools have annually produced about 45,000 new graduates.13 
Comparisons to the expected earnings of dentists and doctors cannot be 
taken straightforwardly. Nearly all the students who complete those edu-
cational programs can count on landing in that professional category with 
its attendant economic return whereas law students, owing to the over-
supply of such graduates, cannot assume that they will become a lawyer to 
begin with. To put the point another way, when viewed ex ante, a medical 
degree translates into doctor earnings, whereas a law degree (based on 
past rates) secures a two-thirds chance of obtaining lawyer earnings—at 
top schools nearly 100 percent, and at bottom schools below 50 percent.

One caveat that both reports emphasize has particular significance 
when trying to estimate the return on a law degree: “There is wide varia-
tion in earnings within educational levels, which means that the highest 
earners of a lower educational level earn more than the typical worker at a 
higher level of education attainment.”14 A well-paid manager, for instance, 
earns more than a low-paid lawyer. Pew calculated that the mean annual 
wage of a worker with a bachelor’s degree (over a lifetime) is $71,912.15 
The midcareer median salary of workers with a bachelor’s in political 
science—a common major for law students—is $77,300.16 These figures 
approximate the twenty-fifth percentile wage of all wage-earning and sal-
aried lawyers, according to the Bureau of Labor Statistics.

Lawyers who end up in the bottom quartile of lawyer earnings, in hind-
sight, could have saved the money they spent on law school and earned 
the same amount with a bachelor’s degree in business, engineering, social 
science, science, or computers. The holders of these degrees have average 



140 the broken economic model

or above-average earnings for workers with bachelor’s degrees (liberal arts 
degrees have earnings a bit below average, and education degrees have 
significantly lower earnings than other bachelor’s degree).17 Law students 
are a smart and motivated bunch so it is reasonable to assume that they 
would have gotten the average earnings of their fellow bachelor’s degree 
holders.

Hindsight is too late, though. An analysis by a prospective student of 
whether attending law school is financially worthwhile (setting aside the 
noneconomic gains of being a lawyer) must be made before deciding to at-
tend.18 This ex ante analysis must discount the desired economic results by 
the chance a person has of obtaining those results when graduating from 
a particular law school. Much of this is shrouded in uncertainty.

ESTIMATING THE ODDS THAT A  LAW DEGREE WILL  PAY OFF

A prospective student can make a rough reckoning of the odds of land-
ing in the bottom quartile of lawyer earnings by thinking about two fac-
tors: corporate law hiring patterns and the bimodal distribution of pay. 
As indicated earlier, outside the top twenty or so law schools only the 
top 10 percent of the class have a chance of landing NLJ 250 jobs. At 
lower-ranked schools only the top 5 percent have a chance. Most of the 
remaining graduates will either land in the lower mound of lawyer pay, 
with starting salaries between $40,000 and $65,000, or they will not get a 
lawyer job at all. The lowest-paid positions (excluding solo practice) are in 
firms of two to ten lawyers. The earnings of lawyers in this range will in-
crease modestly—about ten years out, average earnings peak and remain 
flat thereafter—but many in these positions will end up in the bottom 
quartile of lawyer earnings.19

This projection is consistent with the findings of two studies that 
tracked the earnings of lawyers over time. An extensive study of law-
yers in Chicago found that the initial job a graduate obtains has career- 
determining consequences: those who obtain corporate legal positions 
tend to remain in the higher-earning track that services institutional cli-
ents, while those who do not initially obtain these positions tend to have 
lower earnings, serving individual clients and occupying lower-paid gov-
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ernment positions.20 The bar breaks out into two distinct hemispheres, 
with little career movement between them. Lawyers in the corporate law-
firm hemisphere had mostly graduated from prestigious law schools and 
were doing well financially; lawyers in the hemisphere of small firms and 
local government jobs graduated from lower-ranked local law schools 
and the median income of these lawyers had declined in real terms in the 
previous twenty years.21 Although the study ended in the mid-1990s, the 
stark division it found within the profession remains.

An ongoing study sponsored by the ABA, After the JD, follows the ca-
reers of several thousand graduates of the class of 2000. The latest snapshot 
was taken in 2007, after seven years in practice, when lawyers are entering 
strong earning years. (This was completed just before the recession nailed 
the legal market.) The study found that graduates of top-ten law schools 
had average earnings of $162,000 (including bonuses), far above all other 
groups; graduates from law schools ranked eleventh to fiftieth averaged 
$107,000–$108,000; graduates from the fifty-first- to hundredth-ranked 
schools, as well as from third-tier schools (roughly the next fifty), aver-
aged $92,000; and fourth-tier graduates averaged $83,000.22 (These fig-
ures, keep in mind, are based on people who responded to the survey and 
thus do not represent the overall picture of law graduates.)

At top-ten schools it doesn’t matter how low a student graduates in the 
class—all have earnings above $120,000. Outside the top-ten law schools, 
however, grades are significant, with top-ranked students earning the 
most and bottom students earning much less, in the $60,000–$70,000 
range.

After the JD findings reinforce common knowledge: graduates from 
top schools are placing well and “graduates of less prestigious schools 
who performed very well in law school were also employed in some of 
the most lucrative settings.”23 “Lawyers graduating from law schools in 
the middle and lower tiers of the law school status hierarchy were more 
likely to work in smaller firms, in state and local government, and in the 
business sector, where salaries tend to be somewhat lower.”24 The fiftieth 
percentile earnings of state and local government lawyers seven years out 
ranged between $60,000 and $70,000; for solo lawyers the fiftieth percen-
tile was $80,000, and for firms of two to twenty lawyers, it was $90,000.
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These are decent sounding sums—until one considers debt. For any-
one with $100,000 debt, all of the average earnings listed above for law-
yers seven years after graduation, top-ten schools aside, would qualify for 
IBR.25 This tells us that at current average debt levels lawyers will have 
trouble managing their loan payments well into their careers. Owing to 
the public-service income-based repayment program, only government 
and public-service lawyers need not worry (as long as they reach the ten 
years of service necessary to qualify for debt forgiveness).

Debt also worsens the already tough road for brave (or desperate) law 
graduates who hang out a shingle—typically the lowest earners of all. 
Finding paying clients who will entrust their case to a fresh-faced rookie 
is hard enough. The more immediate hurdle is setting up a work space. 
Sharing an office reduces cost, but there is still some rent to pay. This is 
on top of normal living expenses. For graduates in this position, sending 
in the monthly loan check will be practically impossible. Those who enter 
IBR will be required to pay nothing, or very little, until their business gets 
off the ground, which may take years.

When legal educators insist that it is a mistake to focus too much on 
starting salaries out of law school, insisting that the degree pays off over 
a long career, they fail to appreciate the concrete impact of debt. Starting 
salary matters mightily because it is crucial to make loan payments right 
out of the box. Once in IBR, it is not easy to exit because large debt quickly 
becomes massive when not paid down on the ten-year schedule. If the 
initial job a law graduate obtains is insufficient to cover the monthly loan 
payments, the debt will be a career-long financial yoke, adversely affecting 
every aspect of their lives, from buying a house, to raising children, to sav-
ing for retirement. Not paying down the loan on schedule also increases 
the cost of law school by adding to the amount paid back in the end, re-
ducing the economic return of the degree.

The After the JD study confirmed another well-known phenomenon. 
There is a high level of lawyer mobility, with more than 60 percent of 
lawyers switching jobs at least once within the first seven years.26 After a 
few years a significant number of graduates depart the best-paying jobs. 
“Megafirms,” the study found, “are a temporary holding place for many 
new graduates, and as they build their careers they scatter into a range 
of settings both within and outside of the private sector.”27 Lawyers who 
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leave corporate law firms often take pay cuts. When calculating long-term 
economic return, it is false to assume that pay for lawyers continues to 
rise over time.

For any prospective law student trying to figure out the likely economic 
return on a degree, especially a student who borrows $100,000 or more 
to finance their legal education, it comes to this: What is one’s chance of 
landing a NLJ 250 job? This is a crass and reductionist observation that 
ignores the noneconomic benefits of obtaining a legal education. It also 
ignores the multitude of other rewarding settings in which one could be a 
lawyer or use the law degree in worthwhile ways. Liberal law professors, 
especially, will be rankled at the suggestion that the key consideration for 
a prospective law student is to aim at getting a corporate law job.

This is what high tuition has wrought, however. In an age of $100,000-
plus debt, people ignore the bottom-line financial reality at their peril. 
Only prospective students unalterably committed to public-service work 
after law school can eschew the NLJ 250 route because, if they are fortu-
nate enough to land one of these jobs, their unpaid debt will forgiven after 
ten years. Competition for public-service law jobs is approaching that of 
NLJ 250 jobs. Aside from the innate attractions of the work, it is the best 
way to get out from under a mountain of debt for anyone who does not 
land a corporate law job.

IMPEDIMENTS TO SOUND CHOICES  BY  PROSPECTIVE  STUDENTS

Prospective law students are impeded in three ways from making sound 
decisions about whether, and where, to attend law school. The first im-
pediment is that the information required to think about the long-term 
return on a law degree is not readily available and a lot of uncertainties 
shroud the issue. There are a variety of ways to figure out economic re-
turn, none simple or incontestable. Legal educators have limited knowl-
edge about this, and prospective students have even less.

The second impediment is a well-recognized bane of rational decision 
making: the influence of optimism bias.28 Students may know that only 
one out of ten (or one out of twenty) students at their school land the 
top-paying jobs but some of them will think that their personal chance 
is better than 10 percent. Law students are high achievers, accustomed to 
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doing well with effort. They assume that this reliable path to past success 
will pay off again without fully realizing—until they sit in the class and 
look around—that everyone else in the room is just as smart and hard 
working. Only after arrival do the long odds of success sink in—and then 
it is too late.

The third impediment is that most law schools post misleading and 
incomplete information about the employment outcomes of their gradu-
ates. Even people whose judgment is clouded by optimism bias would 
turn away if they knew the true magnitude of the economic risk they take 
at certain law schools. There is a difference between foolishly optimistic 
and completely irrational, and few law students are the latter.



T W E L V E

Warning Signs for Students

The inflated employment and salary rates posted by law schools helped 
artificially prop up demand. In the 2011 US News ranking, five law 

schools listed 100 percent employment rates. All but two of the top one 
hundred schools listed employment above 90 percent (the two laggards 
were at 89.2 percent and 89.6 percent). A majority of third- and fourth-tier 
schools also listed employment in the 90 percent range. Many law schools 
listed sparkling salary figures, often surpassing the magical $100,000 
mark. Employment data posted by schools in the 2012 rankings have come 
down, but a substantial majority of law schools still list employment rates 
in the 80 and 90 percent range. Law schools put the same attractive salary 
numbers on their websites.

It is an elaborately constructed mirage. Most law schools were not lying. 
They did not need to. A false image could be created through the subtle 
construction of categories and partial information to paint an alluringly 
rosy picture. When seeing “Private Law Firm Median Salary (full time): 
$140,000,” for example, few readers would realize that only 25 percent of 
the class landed those positions and only half of the people in these jobs 
reported their salaries. Unusual skill and skepticism on the part of a pro-
spective student would be required to see through these numbers. Legal 
educators insist that law school is well worth the cost, while withholding 
the very information a prospective student would need to make a sound 
evaluation.
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UNRELIABLE  SALARY NUMBERS

South Texas College of Law, in the 2012 US News ranking, lists its earnings 
quartiles for full-time private-sector jobs as follows: $75,000 (twenty-fifth 
percentile), $92,500 (median), $160,000 (seventy-fifth percentile). That 
looks great. However, only 5 percent of the people employed in the pri-
vate sector provided salary information. What this means is that those 
numbers reflect perhaps a dozen graduates out of a class of 376. A savvy 
prospective student would be able to discern that these salary numbers 
are extremely unrepresentative, but only if she paid a subscription fee to 
US News to gain access to the full data (the reporting percentage is not 
indicated in the magazine). Unsuspecting readers would be fooled into 
thinking that good money was to be had coming out of this school.

South Texas is the most egregious example, but misleading number 
reporting is rampant, especially among (but not limited to) lower-ranked 
schools. Law schools post salaries taken from graduates who report their 
salaries; if a significant percentage of graduates do not tell the law school 
how much they earn, the advertised numbers will present a distorted pic-
ture of the salaries for the class as a whole. That is because most graduates 
in high-paying jobs (happily) report their salaries while those in low- 
paying jobs tend to not report their salaries When a school’s reporting rate 
is 5 percent, as it was for South Texas, that means the salaries of 95 percent 
of employed graduates have not been factored into the figures displayed 
by the school—adding those missing salaries would produce entirely dif-
ferent (undoubtedly lower) numbers. The lower the reporting rate, the 
less reliable and more inflated are the salary figures posted by schools. 
Below is a partial list of law schools that advertise salaries in the latest US  
News ranking based on very low reporting rates, shown here as a percent-
age of the group with private full-time jobs.

South Texas, 5 percent
Florida A&M, 9 percent
St. Mary’s, 9 percent
Mississippi College, 10 percent
Ohio Northern, 13 percent
Roger Williams, 13 percent
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Florida International, 14 percent
Tulsa, 14 percent
Thomas Jefferson, 17 percent
Gonzaga, 19 percent
Atlanta’s John Marshall, 20 percent
Touro, 21 percent
Detroit Mercy, 24 percent
California Western, 25 percent
Seattle, 25 percent
Stetson, 25 percent
Florida Coastal, 28 percent
New York Law School, 28 percent
Southern Illinois, 28 percent
Cleveland-Marshall, 29 percent
Hamline, 29 percent
Loyola Chicago, 29 percent
Southwestern, 30 percent
Widener, 30 percent
Drake, 32 percent
Baltimore, 32 percent
Miami, 32 percent
John Marshall, 33 percent
Pace, 33 percent
Capital, 34 percent
Hofstra, 34 percent
Missouri, 34 percent

This list goes on. Nearly seventy law schools post salary figures taken from 
half or fewer of the people with private full-time jobs. 

Law schools complain that it is unfair to blame them for low salary 
reporting rates: it is not their fault that students do not provide this in-
formation. But that is not the primary explanation for what is going on. 
Grounds for skepticism lie in the results shown in figure 12.1, which plots 
response rate against law school rank. A strong downward drift is evident, 
with the top schools having uniformly high response rates and the lower-
ranked schools having lower rates (with exceptions to be mentioned). Why 
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would this pattern exist? It makes sense that employment rates (see fig. 9.2) 
would show a downward drift because fewer graduates from lower-down 
schools are getting jobs as lawyers. But figure 12.1 relates exclusively to 
graduates who have jobs. In response to the law school’s survey (calls, 
e-mails, letters), the graduates say “Yes, employed in a private firm,” but 
then fail to answer the “How much do you earn?” question. The further 
one goes down the ranking, the greater the proportion of graduates who 
do not disclose their salary. Why?

There are two obvious explanations. Greater numbers of students at 
lower schools are too embarrassed or resentful to state their earnings. That 
is a part of it. Another part is that law schools with low reporting rates are 
not trying very hard to get this information. Salary breakdowns by type 
of private legal employer are well established, with small firms paying the 
lowest (except for high-end boutiques) and large firms paying the most.1 
Once law school career services personnel find out the law firm’s iden-
tity or size, they can make a reliable guess of the graduate’s salary. A law 
school’s posted salary numbers would be higher (and the response rate 
lower) if the school did not make follow-up salary inquiries to graduates 
in small firms or working on their own as solo practitioners.
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Lower-ranked schools tend to have lower response rates because the 
numbers are poor (hence the reluctance of graduates to provide it) and 
obtaining the information would harm the school’s salary profile (hence 
the reluctance of schools to get it). That explains the downward slope.

Evidence for allocating a portion of the blame for low response rates on 
law schools comes from the outliers. A number of lower-ranked schools 
have relatively high response rates: Texas Southern (97 percent); Charlotte 
(86 percent); and La Verne (85 percent). The performance of these schools 
shows that even relatively low salaries will be reported in large numbers if 
an effort is made. There is another way to see this. Compare the disparate 
performance among several schools ranked eighty-fourth (in a tie) by US 
News: Louisiana State (99 percent) and Arkansas (94 percent) have high 
response rates, while Seattle (25 percent), Hofstra (34 percent), and Santa 
Clara (50 percent) have low response rates. The only explanation—aside 
from incompetence by the latter law schools—for such a great disparity 
is a less than diligent effort on the part of the school to obtain the salary 
numbers of all graduates.

This matters, again, because it produces a distorted picture for pro-
spective students who are trying to get a sense, before they make a huge 
investment of time and money, of what they are likely to earn on the back 
end. Santa Clara lists stunningly high earnings for its graduates in full-
time private jobs: $110,000 (twenty-fifth percentile); $160,000 (median); 
$160,000 (seventy-fifth percentile). These numbers are high not because 
the class did so well but because the response rate was so low. Indeed it 
appears that the 2009 class at Santa Clara did poorly when one also con-
siders that (notwithstanding the listed 85 percent employment rate) only 
42 percent of the graduates got jobs as lawyers, and 45 percent of these jobs 
were part time. An educated guess is that the above numbers reflect the 
salaries of at most fifty graduates out of a class of 259.

The problem is not just that prospective students are unlikely to grasp 
all of this but that the actual employment results and earnings for the 
entire class cannot be reconstructed from the information provided. Law 
schools with low response rates are hiding the ball under the guise of pro-
viding a lot of detailed information. A bunch of law schools are doing 
this. Seattle and Hofstra have alluringly high salary numbers based on low 
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response rates. Loyola Chicago looks really good at $108,376 (twenty-fifth 
percentile), $112 ,000 (fiftieth percentile), $152,981 (seventy-fifth percen-
tile), although only 29 percent of the graduates in private full-time jobs 
provided salary information. Numbers like these are bait for the unwary.

New York Law School is a useful example because its dean disclosed in 
an interview the real numbers behind the veil, allowing us see the size of 
the disparity. They post dazzling employment numbers in their US News 
profile: $60,000 (twenty-fifth percentile), $160,000 (median), $160,000 
(seventy-fifth percentile). Those unbelievably good salaries for graduates 
from a low-ranked school are explained by the low 28 percent response 
rate. When asked about these numbers, Dean Richard Matasar defended 
them as accurate but he admitted that they are incomplete. More detailed 
data are provided on the law school website. “In these materials and in our 
conversations with students and applicants,” Matasar asserted, “we explic-
itly tell them that most graduates find work in small to medium firms at 
salaries between $35,000 and $75,000.”2 These painfully low salary num-
bers that Matasar says “most” graduates earn are drastically different from 
the giddily high numbers advertised.

Although Matasar grants that three or four years ago students might 
have been deceived by the $160,000 figure (a significant admission in it-
self), that is no longer the case, he insists. “Students are not stupid and 
they’re not naïve.”3

He is right that most prospective students today, after the drumbeat of 
bad news about law schools, are probably aware that they cannot trust the 
advertised salary numbers—a sad statement about the diminished cred-
ibility of law schools—but that is not an answer to the crucial problem. 
A person thinking about attending NYLS might realize that the numbers 
are inflated without realizing by how much and without knowing what 
the true figures are. The information provided on the NYLS employment 
statistics page on its website nowhere clearly states the range identified by 
Matasar. Nor does NYLS directly inform its students that only 62 percent 
of the class of 2009 (nine months after graduation) had obtained jobs as 
lawyers, and 27 percent of these lawyer jobs were part time. Despite the 
dismal job situation for its graduates, NYLS reaped a big increase in en-
rollment in the 2009 entering class, jumping up to 736 entering students 
from 565 the year before. How many of these people would have paid 
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nearly $150,000 in tuition for three years ( plus another $50,000 living 
expenses) if they were explicitly provided with full and accurate job data? 
It is too late, of course, to communicate this information to the incoming 
crop of students after they arrive.

While the focus here is mostly on lower-ranked law schools, problems 
exist at higher-ranked law schools as well, and students going to these 
schools must make the same hard decision about return on investment. 
The absolute best salary numbers a school can report are $160,000 at all 
three earning quartiles of the graduating class (twenty-fifth percentile; 
median; seventy-fifth percentile). That is especially enticing because it 
represents that students throughout the class (at least to the twenty-fifth 
percentile point) are landing top-paying jobs, which lessens the urgency 
of scoring top grades.

There are thirteen members of the exclusive Triple $160,000 Club. But 
not all are equal members. Harvard, NYU, and Chicago have 100 percent 
response rates. Pennsylvania (99 percent) and Columbia (98 percent) are 
also impressively high. The response rates hold up for Berkeley (95 per-
cent) and Stanford (94 percent), tailing off a bit with Yale (92 percent) and 
Northwestern (91 percent), and then stretching downward for Virginia 
(86 percent) and Cornell (86 percent).

Two schools have response rates much lower than others in the group: 
George Washington (75 percent) and Georgetown (69 percent). If we 
assume that many of the nonresponding graduates of these latter two 
schools did not earn $160,000, which is likely, then both fall out of the 
coveted group, and they would look more like a bunch of schools with 
a lower 25 percentile salary but higher response rates (Duke, Michigan, 
Texas, UCLA, Fordham). For that matter, Cornell and Virginia, and even 
Northwestern and Yale, could fall out as well if a significant number of the 
nonresponsive graduates earned below $160,000, and if the schools barely 
hit that number for the twenty-fifth percentile with the responses that it 
had. Prospective students have no way of knowing how much to discount 
the advertised numbers of any of these schools.

Finally, we cannot disregard the possibility that all of these numbers 
all across the board, which are based on self-reporting by the law schools, 
are puff. In March 2011, Forbes asked Payscale—which has a large body 
of information from people who want to compare earnings with others  
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similarly situated—to examine its database for the median salaries of 
recent law graduates from ninety-eight law schools.4 It had salary in-
formation on 8,500 law graduates in the private sector within five years 
of graduation, 90 percent of whom were working as lawyers. No law 
school had graduates in private jobs earning a median salary of $160,000. 
Columbia graduates topped the list with a median salary of $157,000, 
and Virginia was second at $137,000. Median salaries quickly fell away—
Yale was twelfth at $105,000; George Washington was twenty-second at 
$83,000. Graduates showed median salaries that were $30,000, $50,000, 
$70,000, and more, below the medians advertised by their law schools. 
Sixteen law schools—including many with median salaries listed between 
$130,000 and $160,000—had graduates whose earnings came in around 
half of what the school claimed. The biggest gap was for Seton Hall, with 
an advertised median of $145,000 but a Payscale median of $64,500.

Strictly speaking, these medians are not directly comparable because 
the advertised medians are from 2009, whereas the Payscale data search 
looked at employed law graduates from 2006 to early 2011 (both cover 
full-time jobs in private employment). That said, law schools have tended 
to list the same numbers consistently across this five-year period.

What could explain such a huge disparity for so many schools? One 
possible contributing factor is that the lawyer layoffs in the past few 
years swept away a number of high-earning graduates who were previ-
ously counted as employed by law schools. Another factor is that many 
graduates voluntarily leave corporate law firms within six years, moving 
to lower paying (less hours-driven) positions. These two explanations, 
though likely a part of it, would not appear to be sufficient to explain such 
an earnings chasm across so many schools. Another possible explanation 
is that the Payscale database has a downward bias that massively under-
represents true medians. What would produce this is unclear, but that 
might be some of what’s at work here. People who register on Payscale 
are seeking comparable employment information and as group might 
be more displeased about compensation than people who do not use the 
site.

The most obvious possible explanation is that law schools—including 
top schools—have been inflating the salaries of their graduates. Thirteen 
law schools had Payscale medians that were close to their advertised 
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medians—a few thousand dollars below or above. If the database was 
systematically underreporting medians, for some reason these schools 
were not affected. They are from all over: University of San Francisco, 
DePaul, Northeastern, Utah, Penn State, New Mexico, Kansas, Oklahoma, 
Marquette, Oregon, Louisville, LSU, and Buffalo. The one characteristic 
this group has in common (aside from a heavy representation of public 
schools) is that their advertised medians were not extravagant, between 
$50,000 and $75,000.

Looking at schools with the largest disparities, two patterns emerge. 
The top fifteen schools all report a $160,000 median, and further-down 
schools in large legal markets report $160,000 medians as well (Santa 
Clara, Hastings, Brooklyn, Fordham, New York Law School, Boston 
University, Boston College, George Washington, and Catholic). These 
patterns suggest that reported medians are determined, in the first in-
stance, less by the actual salaries of the midpoint of the graduating class in 
private firm jobs than by what immediate competitors claim. If a school’s 
peers are claiming a $160,000 median, then that school finds a way to 
report the same. Outright fabrication might not be necessary to achieve 
this—aggressive massaging will do.

Law schools stand behind their employment numbers but they have 
given skeptics ample reason to scoff. A popular law blog, Above the Law, 
ridiculed UCLA law school for job data on its website, “claiming that 
97.9% of its class of 2010 was employed within 9 months of graduation, 
at a median starting salary of $145K. . . . we’ve gotten so used to educa-
tors misleading us that the concept of one of them telling truth seems 
like we’re asking too much.”5 George Mason claims on its website that 99 
percent of the class of 2010 was employed nine months after graduation 
with a median starting salary in private practice of $130,000.6 This is not 
credible in light of the horrendous job market. George Mason supplies 
no information on how many graduates are employed in lawyer jobs and 
how many are full-time jobs. A footnote at the bottom of the page says 
that “52% of employed graduates provided reportable salary information.” 
Without information on what percentage of people in private practice re-
ported their salaries there is no way to gauge the reported median, but it 
undoubtedly represents a small proportion of the class. Many law schools 
continue to report incomplete and misleading numbers at this writing 
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(December 2011)—an act of defiance in the face of the sharp public criti-
cism of these practices.7

This is all the more disturbing because law students are lectured by 
their professors about professional ethics while law schools fail to live 
up to the spirit of the same standards. Rule 7.1 of the ABA Model Rules 
of Professional Conduct specifies that “a lawyer shall not make a false or 
misleading communication about the lawyer or the lawyer’s services.”8 
Law schools insist that they are telling the truth, but that is not enough. 
“Truthful statements that are misleading are also prohibited by this Rule. 
A truthful statement is misleading if it omits a fact necessary to make the 
lawyer’s communication considered as a whole not materially mislead-
ing.”9 The information put out by many law schools fails this standard. 
The final defense left to law schools is that these rules do not apply to 
the “services” supplied by legal educators. That argument, while likely to 
prevail in disciplinary proceedings against us, amounts to a surrender of 
our professional standing.

DEBT AND JOB PROSPECTS  OF  LAW SCHOOLS

The most problematic combination is a law school with high average in-
debtedness among graduates, a low percentage of lawyer jobs, and a low 
salary on graduation. Since advertised salary numbers are unreliable and 
not comparable owing to low and varying reporting rates, I will focus on 
law schools that combine the highest average debt among graduates with 
the lowest percentage of graduates landing lawyer jobs. A low rate of law-
yer jobs is a sign of the market weakness of the degree, and graduates who 
do not land lawyer jobs generally get lower pay than those who do.

I have matched three lists from the graduating class of 2009: the seventy 
law schools with highest average indebtedness among graduates (ranging 
from $100,000 to $132,000); the seventy law schools with the lowest per-
centage of the class landing “JD required” jobs (ranging from 26 percent 
to 62 percent); and the seventy law schools with the lowest percentage 
levels of reporting private full-time salaries (ranging from 5 percent to  
50 percent). This is an arbitrary cutoff, which considers about one-third of 
law schools in each category. (The data are from the class of 2009 because 
numbers in all categories are still unavailable for 2010.) Although there is 
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some consistency in these groupings over time, different years and differ-
ent cutoffs would produce different lists and a different order—there are a 
few schools not on the list that are hardly distinguishable from those that 
made the cut.

These are the schools that landed in the first two categories (twenty-
seven in all), set forth in order of the highest average debt, with an as-
terisk next to law schools that were also in the third category (fifteen  
of the twenty-seven) to flag especially unrepresentative advertised sal-
ary numbers: Thomas Jefferson,* New York Law School,* American Uni-
versity, John Marshall (Chicago),* Vermont,* Roger Williams,* Golden 
Gate,* Stetson,* New Hampshire, Charleston School of Law,* Atlanta’s 
John Marshall,* Catholic, San Francisco,* Nova Southeastern, Florida 
Coastal,* Regent, Suffolk, Chapman,* Pennsylvania State, Valparaiso,* 
Barry, New England, DePaul, Denver, Santa Clara,* Oklahoma City,  
Widener.*

What places a school on the list is a combination, for the class of 2009, 
of high debt and difficult job prospects. Notice that this is not limited 
to low-ranked schools, as several on the list are in the top one hundred 
(American is usually around fifty). People who attend these schools are 
not fated to suffer poor results; from every one of these schools, graduates 
will emerge who go on to successful careers. Rather, the message here is 
that students who attend these law schools, at their current pricing levels, 
face tough odds of landing a legal job that pays a salary adequate to man-
age the average debt incurred at that law school.

A CALCULATION THAT PROSPECTIVE  STUDENTS SHOULD MAKE

The best way for a prospective student to work this through in connection 
with a particular school is to make a few basic assumptions. To illustrate, 
I will provide a comparison of a 2010 graduate from New York University 
Law School (elite) and from New York Law School (nonelite), again both 
named Sarah. The income of NYU Sarah is $160,000, taken from the 
school’s advertised median, which is reliable given its high reporting rate. 
The income of NYLS Sarah is $75,000, taken from Dean Matasar’s state-
ment that most graduates at firms earn starting salaries between $35,000 
and $75,000 (its advertised numbers are too unrepresentative to rely on). 
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The average debt of graduates from both law schools was around $120,000, 
so that will be the debt of our Sarahs.

An online paycheck calculator provides net pay numbers by subtract-
ing city, state, and federal taxes and social security and Medicare.10 Using 
this, NYU Sarah’s take-home income will be $102,300, while NYLS Sara’s 
after-tax income will be $52,100. Their monthly loan payments under the 
standard ten-year repayment plan will be $1,400, totaling $16,800 in loan 
payments per year. Subtracting loan payments from take-home pay leaves 
NYU Sarah with $85,500 and NYLS Sarah with $35,300.

Rent is the next largest expense. New York City is famously pricey, with 
the average monthly rent for a studio in Manhattan at $2,400.11 But let’s 
say they each wanted to live more frugally, so instead they rented comfort-
able one-bedroom apartments in Brooklyn or Queens for $2,000 (a one-
bedroom would be $3,000 in Manhattan), with a yearly rent of $24,000.12 
Subtracting rent leaves NYU Sarah with discretionary income of $61,500 
and NYLS Sarah with $11,300.

Dividing these numbers by twelve gives a monthly discretionary in-
come for NYU Sarah of $5,100—she will be doing fine financially. Her 
NYU law degree should pay off nicely for Sarah, assuming she stays in her 
corporate law job long enough to pay down her debt to a more manage-
able size.

NYLS Sarah’s monthly discretionary income is $950. That might sound 
like a sufficient sum for “discretionary” spending, but one must factor in 
basic expenses: food, transportation, clothing, dry cleaning, utilities, tele-
phone bill, cable bill, and so forth. After paying that out, NYLS Sarah will 
have little left over and no margin for unexpected expenses or setbacks.

She won’t complain too much, however, because she knows many of 
her classmates did not get legal jobs, and many that did had lower salaries. 
An NYLS graduate who earns a salary of $50,000 would have $36,500 after 
taxes. The standard loan payment (on the average debt) and monthly rent 
come to $40,800, exceeding that graduate’s income. If he were to find an 
apartment for $1,500 in a low-rent neighborhood (safety concerns aside), 
after rent and loan payments he would have $142 per month left over to 
spend on everything else. He would have no choice but to enter IBR.

To make a calculation like this, a prospective student needs a loan pay-
ment calculator, a net income calculator, and average rent information 
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for whatever city one plans to reside in. These tools and information are 
available online. They must also have a solid estimate of the debt they will 
carry on graduation. With all that in hand, anyone who attempts to make 
this calculation, however, will still be stymied by schools that provide 
sketchy or misleading employment information—as many now do.

It is possible to determine a salary figure if one focuses on the firm size 
graduates land in. At lower-ranked schools, a significant proportion of 
graduates who obtain jobs as lawyers work in firms of two to ten lawyers. 
In New York, the median salary of a firm this size is $50,000; the median 
for firms with up to fifty lawyers is $62,000.13 Setting aside the 35 percent 
chance of not landing a lawyer job at all, these would be realistic antici-
pated salary numbers for a prospective student thinking about a school 
like New York Law School. We know from the above calculation that this 
would not work for someone with $120,000 in debt, but a person with  
$40,000 debt will be okay.

WHAT PROSPECTIVE  STUDENTS SHOULD CONSIDER

Law school is not a secure path to financial security—that much is obvi-
ous. Yet we need lawyers and a legal career can be rewarding financially 
and satisfying personally. Taking the leap into law school can pay off, 
keeping a few key issues in mind.

It is especially risky to attend a law school at which a significant per-
centage of graduates do not land full-time jobs as lawyers. This is the “JD 
Required” category. If only one out of two (or fewer) graduates get jobs 
as lawyers from a given school, that is a warning to stay away from that 
school. If 30 percent of the class does not obtain lawyer positions, gradu-
ates from there will struggle to find work. A low placement rate in full-
time lawyer jobs suggests not just that jobs are hard to come by out of that 
school but also that starting salary, if one does land a lawyer job, will likely 
fall in the $40,000–$65,000 range at best.

Holding the level of debt down is crucial. A debt of $50,000 is fairly 
manageable regardless what happens coming out of law school. Debt at 
this level, while formidable, will neither dictate career choices nor sub-
stantially affect other aspects of life. A debt of $100,000, in contrast, im-
poses severe financial pressure to land a corporate law job. Outside the 
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top-ten law schools, the odds of achieving this are less than even, and 
they quickly diminish the further one goes down the hierarchy. Outside 
the top one hundred or so law schools the chance of landing a corpo-
rate law job is virtually nil. Short of a corporate law job, a person with 
this level of debt must obtain a salary above the national average, which 
most law graduates fail to achieve. A $150,000 debt is unwise for anyone 
not at a top-five school. Many law graduates whose debt exceeds these 
benchmarks will nonetheless be okay financially (especially if they have 
a spouse who works), but many more will struggle—and there is no way 
beforehand to tell which group a person will fall into.

Attending a flagship state school that is priced below $20,000 is a 
sound choice if one wants to practice in that state. These schools usu-
ally have placement strength in the local legal market, and the relatively 
cheaper price will help keep debt down.

Another way to keep debt down is through scholarships. Law schools 
compete for students through discounting, which will increase as the  
number of applicants declines. Students can get a sense of their discount 
price (based on their LSAT/GPA profile) at a given school on the Law 
School Numbers website.14 Schools that are having difficulty filling a class 
may offer scholarships to everyone who asks—and it might make sense 
for prospective students to not commit too early because schools strug-
gling to meet their enrollment or LSAT/GPA targets may be more will-
ing to increase their scholarship offers later in the season. Close attention 
should be paid to the requirements for retaining the scholarship. If a sig-
nificant number of students annually forfeit their scholarships at the end 
of the first year for failing to meet the specified GPA, prospective students 
are on notice that there is a real risk of losing the discount, pushing up 
cost (and debt).

Law school ranking has significance if a prospective student is aiming 
for a corporate law job in one of the major legal markets. If that is the 
objective, then attending a top-ranked school is essential. Outside of top 
schools and corporate law jobs, the ranking has diminishing significance. 
One should not automatically assume that it is worth paying a great deal 
more to attend, for example, a school ranked fiftieth over a school ranked 
eightieth; the ranking difference does not necessarily translate into sig-
nificantly better employment prospects. What matters most are where a 
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prospective student hopes to work and whether a given law school places 
well in that locale.

For some students, it may be prudent to leave after the first year—or 
perhaps even after the first semester. Dropping out carries the stigma of 
failure; it is hard to walk away after expending thousands of dollars and 
putting in eight months of hard work. However, the dual prospect of high 
debt and diminished job possibilities means such an option should not 
be ruled out. Any student who enters law school banking on landing a 
corporate law job will know by the end of the first year whether that is 
possible. If a student forfeits a substantial scholarship by failing to meet 
the qualifying GPA at the completion of the first year, he or she is look-
ing at a major increase in the cost of completing the law degree. Students 
around the bottom of the class after the first year at a bottom-ranked law 
school will know that their chance of landing a job as a lawyer after gradu-
ation, unless they have connections, is not good. Students in any of these 
positions should reevaluate. Walking away with $40,000 debt and no law 
degree beats leaving after two more years of lost earnings with $120,000 
debt and a job that does not pay the bills.

To write such discouraging words, words that will dash the dreams of 
some people who always wanted to be a lawyer, is disheartening. Still, 
there are people who feel compelled to attend law school no matter how 
daunting the odds might be. To them I say, Godspeed.



T H I R T E E N

Alarms for Law Schools

The word is getting out. There are several strong indications that pro-
spective students are increasingly turning away from law school. The 

number of applicants to law school is in a multiyear decline that began 
in 2005, before the crash in the legal market, long before 2011, our annus 
horribilis of unflattering public exposure. Sustained declines in applicants 
to law school have occurred in each of the past three decades.1 In the eight-
ies and nineties the number of applicants rebounded nicely after about a 
half-dozen down years. But the combination of high tuition and a tight job 
market for lawyers points toward a prolonged reduction this time.2

When the “Great Recession” hit in 2008, law schools should have reaped 
a major boost in applicants. Traditionally, law school has served as a ref-
uge to which recent college graduates and the newly unemployed flock 
in poor economic times. That appeared to be playing out again when the 
number of LSAT tests taken in 2008–9 jumped by nine thousand over 
the previous year and, then, by a whopping twenty thousand more in 
2009–10.3 In successive years, these were the highest number of LSATs 
ever taken. Law schools, it appeared, would once again enjoy fat times 
during an economic recession.

It was not to be. Demand for law school remained weak throughout. 
The spectacular rise in the number of LSATs administered produced an 
anemic increase in the actual number of applicants. There were 3,200 ad-
ditional applicants to law school in the first year and only 1,300 additional 
applicants in the second.

This is contrary to recent historical patterns. Figure 13.1 shows that over 
the past twenty years law school enrollment has risen in sync every time 
the general rate of unemployment has gone up—until this time. When 
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general unemployment shot up in 2008–9, law schools saw relatively few 
additional applicants, unlike previous bouts of joblessness.

After a slight upturn in the number of applicants during the worst part 
of the recession, it quickly turned down again despite a continuation of 
high unemployment. Two decades of synchronization between rising un-
employment and rising law school applicants for some reason uncoupled. 
While separating on the upside, however, the synchronization reasserted 
itself on the downside—when unemployment declined so did the number 
of applicants to law school. This suggests that when the economy improves 
the number of applicants to law school will decline further.

Another striking sign that the recession-induced bump in applicants 
was just a blip in a longer decline shows up in the Google trend line. 
Google trend lines register the number of times people search for a term 
or phrase or subject. Many people interested in attending law school will 
search “LSAT.” The Google trend line for LSAT searches over the past 
eight years slopes steadily downward. The last peak in the number of law 
school applicants was 100,600 in 2004. Thereafter, the number of appli-
cants declined each year until 2009 and 2010. The Google trend line shows 
that the general decline in applicants coincided with a steady drop in 
“LSAT” searches over this period. The recent two-year bump in applicants  
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hardly registers on the LSAT search chart. And the slope is still trending 
downward.

What ultimately matters to law schools is not how many times the 
LSAT is administered but how many people apply—the number of bod-
ies seeking seats. In 2004, the previous peak in the number of applicants, 
the test was taken 147,600 times, netting 100,600 applicants. In 2009–10, 
the test was taken 171,500 times, but only 87,900 people actually applied. 
Comparing these two years, 2004 saw twenty thousand fewer LSATs ad-
ministered, yet nearly thirteen thousand more applicants to law school. 
The 2009–10 data show that there has been a dramatic fall in the ratio of 
applicants to the number of tests taken.

One explanation is that nowadays more people take the LSAT multiple 
times. A rule change in 2007 allowed law schools to count only the high-
est LSAT score a student achieves; previously the student’s reported score 
would be an average of the results. By eliminating the risk that they might 
reduce their score with a lower result the second time around, this rule 
change encouraged people to take another shot at the test. (On its end, 
LSAC would obtain more revenue if more people repeated the test.) Prior 
to the rule change, about 20 percent of test takers in a given year would 
repeat the test; in recent years about 30 percent repeat the test.4

To get an accurate sense of demand, therefore, we must focus on the 
number of people who take the test and go on to apply to law school. 
Therein lay another ominous sign for law schools. From 1994–95 through 
2004–5, between 75 percent and 80 percent of the people who took the 
LSAT went on to apply to law school.5 A high proportion of applicants 
makes sense because a significant investment of time and money goes into 
preparing for and taking the test. After 2003–4, when 78 percent of the 
people who took the test went on to apply, the yield of applicants to test 
takers has declined every single year. In the two most recent years, 2009–
10 and 2010–11, only about 63 percent of the test takers applied to law 
school.6 That is the lowest percentage for as far back as available records 
extend, substantially below the 80 percent yield a decade ago.

Worse still for law schools, this trend began before the recession in 
the legal market and before the recent spate of bad publicity about law 
schools. It is not possible to know for certain why people who made the 
effort to take the LSAT have been turning away from law school in greater 
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numbers—and they began to do so even when law schools were advertis-
ing employment rates in the 90 percent range with six-figure salaries. The 
most plausible explanation is that rising tuition—which by the mid-2000s 
had reached an average of $30,000 at private law schools—has been push-
ing down demand for at least a half-dozen years. Unaware of or uncon-
cerned about slackening demand, law schools continued to hike prices.7

This sustained decline in yield suggests that applicants, by relying heav-
ily on what score they achieve to determine whether to apply, are ratio-
nally responding to the extraordinary emphasis law schools place on LSAT 
scores. LSAT score determines the law school rank-range a potential can-
didate will have a shot at. Because merit-based scholarship offers are a 
function of LSAT score (along with GPA), furthermore, the expected cost 
of law school is contingent on test results. The lower yield of applicants to 
test takers in recent years implies that a significant proportion of people 
are deciding that the range of law schools they would be eligible to at-
tend and the expected tuition reduction that attaches to their score are 
not worth it.

There is no reason to think that the decline in yield of applicants to test 
takers will halt. A 2011 poll of people considering law school found that 
the top issue for 73 percent of respondents was finding a job that would 
allow them to pay off their student loans.8

The bad news for law schools does not end there. More people are 
apparently deciding to forgo the LSAT entirely. Since October 2010, the 
number of LSATs administered has declined substantially from the previ-
ous year for seven consecutive tests (the LSAT is administered four times 
a year).9 The June 2011 and October 2011 tests showed the highest percent-
age yearly declines on record (–18.7 percent and –16.9 percent). Consistent 
with these indicators, the number of applicants to law school dropped by 
11 percent in 2011, and early signs point toward a further double-digit de-
cline in 2012.

A renewed downturn in the number of applicants will have immedi-
ate ramifications because a significant number of schools were already 
accepting a high percentage of applicants in 2010. That year, twenty law 
schools accepted between 45 percent and 49 percent of the students who 
applied; twenty-two schools accepted between 50 percent and 59 percent 
of applicants; and seven schools had an acceptance rate of 60 percent or 
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higher (Cooley was the highest at 83.3 percent).10 Added together, nearly 
a quarter of law schools in the country accepted close to half or more 
of their applicants. This was before the latest decline in the number of 
applicants.

To see how rapidly the situation can deteriorate, consider a scenario 
modeled on a lower-ranked law school in the Midwest. In 2010, it ac-
cepted roughly a thousand of the fifteen hundred people who applied, 
with two hundred students enrolling—an acceptance rate of two-thirds 
and a yield of one-fifth. Let’s assume, reasonably, that the school requires 
around two hundred students (at scholarship discounted rates) to produce 
sufficient revenue to pay its bills and that its yield will remain constant. 
Assuming also that the school suffered a 10 percent decline in applicants 
in 2011 along with many law schools, to enroll the same number of stu-
dents it must accept three out of four applicants. In the next couple of 
years, if the number of applicants to the school falls by one-third from 
its 2010 level, to make its target enrollment of two hundred, it must ac-
cept every student who applies. No responsible law school can do that. As 
the ratio of acceptances to applicants rises, student qualifications in the 
entering class fall. The only way to stave off a decline in student quality is 
to shrink class size. That reduces revenue which, in turn, requires a reduc-
tion in expenditures.

Several portents of this squeeze have begun to appear, although the full 
data are not yet in. A poll taken by the Law School Admission Council 
found that “45 percent of the 143 law schools that responded said they 
had fallen short of their enrollment targets” for the 2011 entering class.11 
A number of law schools announced that they were downsizing, whether 
voluntarily or because they could not fill their class.12

The fate of Illinois law school (which occurred before its falsification 
came to light) is perhaps a leading indicator of challenges ahead. Every 
student in the Illinois 2011 entering class, including every student ad-
mitted off the waitlist, received a scholarship.13 When everyone gets a 
scholarship, that constitutes a de facto tuition reduction. In addition, the 
incoming class was 20 percent smaller than the previous year. Despite 
this, the median LSAT of the entering class fell four points (167 to 163)—a 
breathtaking collapse. Years of effort by Illinois to raise its median LSAT 
score were wiped out in a single stroke. If Illinois, a top-twenty-five law 
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school, is having trouble making its desired enrollment and student pro-
file targets, other law schools are likely struggling as well.

Law schools are caught in the grip of two reinforcing declines: fewer 
people are taking the LSAT test and fewer people who take the test go on 
to apply to law school. If this continues, law schools, especially those at the 
lower end of the rankings, will not be able to fill their classes with quali-
fied candidates. They may be forced to cut the price—if not explicitly, then 
by offering scholarships throughout the entire incoming class.

Not only will law schools work harder to fill their first-year classes with 
desirable students, but they also face a formidable challenge at the end 
of the first year in hanging on to the students they initially brought in. 
The transfer phenomenon detailed in chapter 8 is stripping away revenue 
and a significant percentage of the best performers. Lower-ranked schools 
cannot easily make up these losses because they are not desirable transfer 
destinations themselves. Law schools that suffer a net transfer loss of 10 
percent of the class will be downsized against their wishes. This occurred 
with the Midwest law school used as the example above. Its 2010 entering 
class of two hundred students was reduced to a class of 180 after the first 
year. Each departure represents a two-year loss of revenue, even for those 
students who paid discounted rates.

Another loss law schools will witness going forward is the departure 
of students who drop out after receiving poor grades in the first semester 
or first year. The economic risk of law school is substantial enough that 
for some the stigma attached to leaving will be outweighed by the dual 
prospect of heavy debt and poor likelihood of gainful employment. If this 
bears out, attrition rates will rise.

Law schools have pumped up tuition in the past two decades on the as-
sumption that demand for a legal education is highly price inelastic. That 
faith was handsomely rewarded. The factors outlined above, however, 
suggest that about five or six years ago we crossed an invisible threshold 
to softening demand.

Veteran legal educators remain unperturbed. “Every 10 years we hit a 
trough in which doomsayers predicted that enrollments would decline 
and that law schools would go out of business,” said Rudy Hasl, the dean 
of Thomas Jefferson law school.14 “We always bounce back.” Recent his-
tory supports his equanimity—a law school going out of business is rare, 
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although it has happened. No matter how bad the news, it appears that 
enough people with a fervent desire to attend law school come along each 
year to keep schools afloat.

The quality and operation of law schools are at stake, however. When 
the number of applicants falls, with all else equal, three standard ap-
proaches exist. (1) Increasing scholarships to maintain quality (losing rev-
enue), while keeping enrollment constant. (2) Shrinking enrollment to 
maintain quality, losing revenue. (3) Keeping enrollment and scholarship 
levels constant, consequently taking in a weaker class, but maintaining 
revenue. These alternatives assume a trade-off exists between revenue and 
quality: the first two give up revenue to maintain quality, the third sacri-
fices quality to maintain revenue. A school with declining applications 
that is determined to maintain quality may combine the first two, cutting 
price and shrinking enrollment, multiplying the revenue hit.

When an applicant-decline crunch slams a law school, the expected 
trade-off does not deliver—revenue and quality both go down. That is 
what walloped Illinois in 2011. The school gave scholarships to everyone 
in the entering class, overspending its scholarship budget by $200,000; its 
enrollment dropped from 228 to 184; and still its median LSAT fell four 
points.15 As a result, it lost considerable revenue and student quality fell.

If this devastating combination were to happen to a law school sev-
eral years running, it would soon be hobbled. The student body would 
be markedly less capable than before and resources would be tight. To 
survive, schools at the bottom of the law school hierarchy that suffer this 
fate will enroll students who should not be in law school. That is how law 
schools will keep their doors open, if they can. Signs of this are already 
appearing. Only 33.3 percent of the 2011 graduates of Thomas Jefferson 
passed the California bar exam (down from 76.2 percent in 2008)—a 
shockingly low success rate.16
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Going Forward

 In 2009 and 2010, an estimated 9,500 lawyers were let go from the 250 
largest firms.1 “This is the biggest two-year decline in the 33-year his-

tory of the survey,” found the National Law Journal.2 Many of the laid-off 
lawyers were young associates. Law firms deferred the hiring dates of new 
lawyers and slashed the number new positions at many firms by half or 
more.3 The sharp contraction at large law firms reverberated throughout 
the job market. Graduates who might have obtained high-end corporate 
law jobs in previous years sought legal employment of any kind, pursuing 
positions in regional law firms, government legal jobs, or anything they 
could find. Unprecedentedly high numbers of recent graduates took tem-
porary and part-time legal positions.4 More than a third of law graduates 
didn’t get lawyer jobs at all (within nine months after graduation). Three 
years on, there is no sign of improvement. A survey by American Lawyer of 
the two hundred leading firms found, “87 percent of respondents said that 
2011’s incoming class will be the same size or smaller than their (usually 
already reduced) 2010 class.”5

Law schools responded to this abysmal job environment by increasing 
the number of students they enrolled in 2009, and yet again in 2010—
thereby promising to throw out even more law graduates onto the satu-
rated employment pool three years hence.

Law school defenders characterize the withering criticism of the past 
two years as the lashing out of unhappy graduates who fail to understand 
that law schools are not to blame for their travails. Things were fine before 
and will be fine once again when the economy recovers, their thinking 
goes. When that happens—soon, they hope—the current bitterness will 
subside and law schools can continue on as before. As further evidence 
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of this, they point out that the number of lawyers per capita has actually 
fallen in recent years as law school enrollment, although increasing, has 
not kept pace with the growth of the population.6 Law schools can ride 
out the storm. No radical changes are necessary.

A STRUCTURAL CHANGE IN  THE LEGAL MARKET ?

Scholars of the legal profession are debating whether the current situation 
involves long-term structural changes in the market for legal services or 
whether it is merely a cyclical event, after which things will go back to the 
way they were. If the latter, some argue, law schools should not overreact. 
Debates like this, which point to patterns, incipient developments, and 
forward indicators, cannot be conclusively resolved. Only a generation 
hence can we tell which side has the better argument.

Professor William Henderson (with coauthor Rachel Zahorsky), a lead-
ing scholar in the field who sees this as a structural shift, found that law 
firm employment had reached a plateau in 2004. “Between March 2004 
and March 2008, several months before the Wall Street meltdown that 
initiated an unprecedented wave of law firm layoffs, the nation’s law firm 
sector had already shed nearly 20,000 jobs.”7 When measured in terms 
of growth rate as a percentage of gross domestic product, the legal sec-
tor has been in decline since the mid-2000s.8 That this happened during 
supposedly boom times signals an internal restructuring within the cor-
porate legal sector. Larry Ribstein, another proponent of the structural 
change thesis, argues in his article “The Death of Big Law” that the large 
law firm business model is unraveling under demands from knowledge-
able clients and greater competition.9 More sweepingly, Richard Susskind 
has cataloged manifold technological and other changes that are taking 
away swaths of legal work and shifting the balance of power to clients, 
pondering the possible demise of the profession in his book The End of 
Lawyers?10 In The Vanishing Lawyer, Thomas Morgan chronicles the eco-
nomic pressure on lawyers created by the shifting legal market and how it 
is contributing to the decline of the legal profession.11

While there is much to what these scholars are saying, for immediate 
purposes it is more pertinent to pay attention to specific indications of 
what the job market for lawyers will look like in the next five to ten years.  
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Surveys of hiring partners in major firms find that several recent changes 
are likely to remain after legal business rebounds.12 A significant propor-
tion of clients refuse to pay high billing rates for new associates and are 
unlikely to relent.13 Law firms, consequently, are hiring fewer new associ-
ates and relying more heavily on paralegals and contract attorneys to do 
basic work. Contract attorneys work on a per job basis—directly for the 
law firm or through a temp agency—and are paid $25–$30 an hour to 
handle document review tasks, often in Spartan (low overhead) basement 
or warehouse conditions. Contract attorney work is billed to clients at 
$60–$70, substantially below the $200–$300 per hour billing rates of new 
associates.14 Graduates from well-regarded as well as lower-down schools 
take contract jobs these days—the employment market is that bad—earn-
ing as much as $50,000 annually when consistently employed. About half 
of the law firms polled admit to using contract attorneys and expect that 
it will remain a permanent part of their staffing.15 Clients are happier with 
the lower billing rates for this work and law firm partners like its flexibility 
and cheaper cost to the firm. In another move to reduce costs, a few large 
firms have created in-house versions of outsourcing, setting up satellite 
offices in cheaper locales staffed by “career associates” who do the same 
work as traditional associates but at half the pay.16 Contract attorneys and 
career associates will remain after the legal market improves because they 
are cost efficient for law firms and the savings wrung in these ways will 
enhance partner shares while keeping clients satisfied. Additional cost 
savings that reduce the need for new associates are likely to occur with 
the continued development of electronic document-processing technol-
ogy and with more sophisticated offshore providers of legal services.17

The global managing partner of a major law firm confirmed the dura-
bility of these changes: “ As the recession starts to reverse itself, there will 
be some movement away from the super-heightened awareness of cost, 
but this recession gave buyers of legal services enough time to appreci-
ate that they could get the same quality of service for less than before the 
recession. The better, faster, cheaper concept is very much here to stay.”18 
The hiring partner of another top corporate law firm said the same: “the 
efficiency of law practice has just changed dramatically in the past five 
years. We don’t have to have these armies of young associates. It’s good for 
the clients, it’s good for everybody.”19 When business comes back to the 
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corporate sector, “law firms will not return to the recruiting and hiring 
patterns that preceded the recession,” concluded two law professors in an 
article elaborating on the “new normal” in the corporate legal market.20

The hiring market for corporate lawyers picked up a bit toward the 
end of 2011 but only for experienced associates, not rookies. A poll found 
that law firms were seeking lateral hires who are “professionals with a 
solid portfolio of clients and business development skills.”21 The poll also 
revealed “high demand” for experienced paralegals “with litigation and  
e-discovery backgrounds.”22 This is another indication that work formerly 
done by starting associates is devolving away. Meanwhile, “the job mar-
ket for newly minted lawyers has yet to catch up with supply. Firms still 
are not recruiting entry-level associates in significant numbers, and many 
summer associate programs have been reduced or put on hold.”23

Changes in the delivery of legal services are also squeezing the low 
end of the legal market. LegalZoom provides forms and guidance online 
that allow people to prepare their own divorce, write a will, incorporate 
a business, file for a patent or trademark, and much more—at a cost sig-
nificantly below what lawyers would charge. In low-income communities, 
one can find “immigration assistance” or “divorce assistance” services that 
help people fill out and file the necessary documents at low rates. The 
organized bar’s monopoly over legal services, which it polices through 
the vigorous enforcement against the “unauthorized practice of law,” is 
fraying at the edges.

Law professors who fixate on the declining rate of lawyers per capita 
to argue that we do not have a glut of lawyers fail to appreciate that there 
can be an oversupply of lawyers if the previous per capita amount was 
already too high, or if the number of available lawyer jobs is declining 
because nonlawyers or computers are taking away work formerly handled 
by lawyers.24

Perversely, the United States has an oversupply of law graduates at 
the same time that a significant proportion of the populace—the poor 
and lower middle class—go without legal assistance. This is reaching 
crisis proportions. A recent study by the Legal Services Corporation—a  
government-funded program to provide legal assistance for low-income 
people—found that nearly a million cases (one out of every two seeking 
assistance) were rejected by legal-aid programs owing to insufficient re-
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sources.25 Less than one in five low-income people with legal problems are 
served by an attorney.26 These unmet legal needs involve divorces, child 
custody, eviction from rental property or foreclosure, workplace prob-
lems, disputes over insurance claims, and more. State courts across the 
country have reported alarming numbers of people who go without law-
yers in civil cases: in New Hampshire 85 percent of all civil cases in district 
court and 48 percent of cases in superior court are self-represented, and 
97 percent of domestic violence cases involve one party without a lawyer;  
in Utah 81 percent of respondents in family law cases are unrepresented; in 
California 90 percent of defendants in eviction cases are unrepresented; in 
Massachusetts at least 100,000 litigants in civil matters represented them-
selves; in DC 98 percent of respondents in paternity suits and 97 percent 
of respondents in housing cases do not have lawyers.27 Significant unmet 
legal needs coexists with significant numbers of lawyers who cannot find 
jobs because American society lacks the public infrastructure to deliver 
affordable legal services on a mass scale, and recent law graduates cannot 
earn enough income on this kind of work to sustain a private practice.

THE FUNDAMENTAL PROBLEM

Whether the current situation involves a structural or cyclical shift in the 
delivery of legal services, there will be a substantial oversupply of lawyers 
either way. Law schools have created a systemic mismatch between the 
number of graduates and available jobs that predates the crash. During 
the glory hiring days of the mid-2000s many graduates were still not 
getting lawyer jobs. Unless legal business experiences an unprecedented 
boom—which no one is predicting—the excess of grads over jobs will re-
main. As long as this oversupply continues, earnings at the lower end of 
the legal market will continue to stagnate.

Skeptics ask, If a large oversupply predated the crash, why was so little 
said about it before? There are two answers. Before the crash that hit the 
corporate law market, graduates who failed to land lawyer jobs almost 
entirely came from mid- and lower-ranked schools, destined for the lower 
hemisphere of law jobs. In an elite-focused legal academy and legal pro-
fession, to put it frankly, no one cares about these people or those types 
of jobs. They faded away after leaving school, legal educators oblivious to 
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their fate. Only when the problem touched elite graduates and the corpo-
rate legal market did we pay attention to the phenomenon.

The second answer is that, although debt was building a decade ago, 
many graduates who did not land lawyer jobs could survive financially. 
That is no longer true. And with debt now topping $100,000 for many, the 
failures today are not just graduates who never make it into the profession 
but also many of those who do. A law school graduate with the average 
amount of debt cannot get by on the average pay. This is why we are hear-
ing more about it. The economics of it are broken in a way that was not 
true a decade ago.

Law schools are producing streams of economic casualties.
What if anything can be done?

A DIFFERENTIATED LEGAL EDUCATION SYSTEM

The wisdom of the members of the bar who a century ago argued on 
behalf of a differentiated system of legal education—wanting to allow  
research-oriented law schools to coexist alongside law schools that focus 
on training good lawyers at a reasonable cost—has been confirmed by 
subsequent events. Unfortunately, they lost the battle to elite legal educa-
tors who imposed their standard on all. The research brand of law schools 
became the model imposed and enforced through AALS and ABA stan-
dards. Accredited law schools today have a three-year curriculum taught 
by law professors who are scholars more than lawyers, while the bar inces-
santly complains that graduates are inadequately prepared for the practice 
of law.

The proposition that students could be trained for practice solely in 
law school was wrongheaded from the outset. The best way to learn how 
to practice law is to actually do it. Lawyers learn by being given tasks, 
struggling to do them, watching others around them, and learning from 
mistakes. No amount of classroom learning, skills training, and simula-
tions can substitute for the real thing, though an excellent education helps 
graduates become proficient more quickly. After trial by fire, a capable law 
graduate gets up to speed in relatively short order. A great deal of legal 
work is routine; new tasks are learned as they come.
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The century-long condemnation of law schools by the bar for doing a 
poor job of training lawyers misses the larger truth of their own objection. 
Law schools are doomed to fall short because a student ultimately can 
learn to practice only in practice. A large array of practice settings and 
specialized knowledge exists. Each must be learned by engaging in that 
practice, although certain basic skills are transferrable.

The rise of in-house clinical programs in law schools is an implicit ad-
mission of the original error. It cannot, however, be more than a patch. 
Law schools, at great expense, create artificial practice settings within an 
academic institution although actual settings exist in the world of legal 
practice. The economic inefficiency of this arrangement places an upper 
limit on the expansion of clinics that will keep law schools inadequate to 
the task.

The bar’s position a century ago made consummate sense: two years 
of book learning followed by a one-year apprenticeship, then admission 
to the bar. The Carrington Report of four decades ago, which proposed 
three years of an undergraduate education followed by two years of law 
school, was also sensible. A law degree is an undergraduate degree in 
most countries.

The essential change could be achieved in a stroke. The current ABA-
imposed minimum of 1,120 classroom hours can be reduced by a third, 
instead mandating 747 hours of instruction.28 Law schools are already al-
lowed the flexibility to admit students without a bachelor’s degree, as long 
as the student has completed three years of college, and even this require-
ment can be waived “if the applicant’s experience, ability, and other char-
acteristics clearly show an aptitude for the study of law.”29

A few additional changes will open the way to differentiation. The stan-
dards and official interpretations written in for the benefit of faculty must 
be deleted: those that mandate law schools to rely heavily on tenure-track 
full-time faculty, those that require support for faculty research, and those 
that provide job security for professors.30 The entire set of rules relating to 
the law library must be deleted. These rules require law schools to main-
tain unnecessarily expensive library collections and a large support staff; 
the book-on-the-shelf library is virtually obsolete in the electronic infor-
mation age.
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With this handful of targeted changes, law schools would be free to 
construct a curriculum that focuses on training students to become law-
yers. They will design programs to suit their particular mission and niche 
in the legal education market. Many law schools will continue to offer 
tenure, job security, and research support—others will not. Some degree 
programs will be two years, others will remain at three, with clinical com-
ponents; some will be heavily doctrinal, others will be skills oriented. 
One-year degrees (the current LLM) will be widely available for an ad-
ditional year of specialization in a chosen subject. Schools will offer two-
year and three-year program options for students, incentivizing schools 
to create a third year that adds significant value.

Differentiation across the market for legal education—currently sup-
pressed by ABA standards—would arise. The law school parallel—in pro-
gram and pricing—of vocational colleges and community colleges will 
come into existence, many of two-year duration. Research-oriented law 
schools will remain as they are. Practice-oriented schools will be staffed 
by experienced lawyers teaching full time or as adjuncts; research institu-
tions will be staffed by scholars mainly engaged in research; other schools 
will be staffed by both types.

Prospective students will be able to pick the legal education program 
they want at a price they can afford. A law graduate who wishes to engage 
in a local practice need not acquire, or pay for, the same education as a 
graduate aiming for corporate legal practice. This is not the race to the 
bottom prophesied by AALS. It simply recognizes that every law school 
need not be a Ritz-Carleton. A Holiday Inn–type law school would pro-
vide a fine education for many, adequate for the type of legal practice they 
will undertake. Differentiation will create affordable avenues to becoming 
a lawyer. Standards will still exist to insure a quality legal education, and 
anyone who wishes to become a lawyer will have to pass the bar exam.

This is not to say that this plan is without any dangers. Reducing the 
mandatory curriculum from three to two years raises the specter of in-
creasing the flow of lawyers onto an already oversupplied market. A 
shorter and cheaper training period invites that result. Ideally this would 
make more lawyers available to fill unmet legal needs at a more affordable 
price, but there is no assurance that it would work out that way.
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The one year reduction is severable from the other proposals. Law 
school differentiation will come about if the other proposed deletions of 
the standards go through.

If none of these changes are made to the rules, schools that avowedly 
embrace the mission of training capable lawyers at an affordable price can 
still accomplish this by transforming the third year into a genuine year of 
practice experience.31 Law schools can place students on a wholesale basis 
in already-existing practice settings (law firms, government legal offices, 
courthouses, etc.), as many law schools already do through “externship” 
programs. This is more cost efficient than in-house clinics. Law school 
personnel responsible for these programs will not be scholars but experi-
enced staff lawyers-supervisors who monitor outplaced students.

A more ambitious program would involve the participation by law 
schools, in partnership with government-funded agencies, with the deliv-
ery of legal services to the middle class and poor at low cost. Under cur-
rently existing “hybrid” programs, a clinical professor has an office at the 
practice setting and works with the students on location. If understaffed 
legal services offices were offered the full-time assistance of the third-year 
class of local law schools, that would help fill unmet legal needs while the 
students get useful training. Privately financed, privately run versions of 
low-cost legal services are also possible, in conjunction with law schools, 
in areas like immigration services, tax services, employment problems, 
and a variety of other common tasks on which third year students can 
hone their practice skills.32

Whichever the external setting, students would work as lawyers at an 
office earning basic wages (which would require a rule change in order 
to implement)—reviving a form of apprenticeship. Think of the lawyer 
equivalent of residency programs for graduates out of medical school. 
Law school staff and attorneys in the office would maintain oversight and 
provide advice, but students would handle much of the work themselves. 
Many third-year students already work part-time in law offices—this 
would amount to an institutionalized version of that. The responsibility 
of the law school would be to secure placement opportunities in prac-
tice settings while running a supplemental educational component on the 
side. Tuition for the third year can be reduced to a level commensurate 
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with the extent of the outplacement and supervision services provided by 
the school.

These reforms will not pass easily. Path dependence, inertia, and en-
trenched economic interests, especially on the part of law professors and 
law schools, will conspire against them. The proposals will seem radical 
and outrageous to the legal educators who people the ABA Section on 
Legal Education and the Association of American Law Schools.

ANOTHER ROUTE TO OPENING UP  CHANGE THAT BYPASSES  THE ABA

There is a way to prompt a wave of changes that bypasses the ABA: 
eliminate the requirement that only graduates from ABA accredited law 
schools may sit for the state bar exam. State supreme courts imposed this 
requirement in the good faith belief that accreditation would be utilized 
to insure quality standards. As earlier chapters show, accreditation efforts, 
while meeting this charge, have also been used to serve the interests and 
commitments of law professors and law schools. “Quality” was defined 
less in terms of an affordable legal education and more in terms of an 
academic-oriented law school.

This is not lost on state supreme court justices. The Montana Supreme 
Court in 2002 denied the request of a graduate of an unaccredited law 
school in California for a waiver to sit for the Montana bar. Two dissent-
ing justices lashed out at law schools and the ABA: “No empirical data has 
been offered to suggest that the ABA standards correlate in any way to a 
quality legal education. What is evident is that the monopoly given to this 
private trade association to set standards for law schools increases the cost 
of legal education, burdens new members of the profession with debt that 
limits their options for professional and public service, hampers innova-
tions in the area of legal education, discriminates against ‘working fac-
ulty’ with practical professional experiences to share with their students, 
and discriminates against non-conventional students and minorities who 
do not meet the arbitrary admissions standards imposed.”33 After recent 
disclosures about law schools, perhaps more state court justices will find 
these observations persuasive.

A handful of states, which have their own accreditation procedures, do 
not require graduation from an ABA accredited law school for admission 
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to their bar. If the majority of states were to eliminate this requirement—a 
rule change by the highest court of each state—or at a minimum if the 
states with the largest legal markets were to do so, tuition at the lower-
ranked law schools would fall. The “ ABA accreditation” stamp allows a 
graduate to sit for the bar anywhere. This gives it the economic value that 
enables law schools to set tuition $20,000 or more above schools that lack 
the stamp. “There is no ABA-accredited law school in California with 
tuition under $30,000 per year,” while tuition for eighteen California- 
accredited schools is around $10,000.34 (This substantial pricing differ-
ence is not due entirely to the increased costs imposed by accreditation.) 
Without the ABA accreditation entry barrier, accredited law schools would 
forfeit their premium pricing power. ABA accreditation, which certifies a 
minimum quality level, could continue to exist, but in the nature of a seal 
of approval, like the current status of AALS accreditation.

The main impact of this change would be felt at the lowest-ranked 
schools. Instead of paying $30,000–$40,000 annual tuition for the privi-
lege to take the bar everywhere it would be $15,000–$20,000. This reduc-
tion would readjust the debt to expected income mismatch that creates 
long odds against students who attend these schools. Low-ranked accred-
ited law schools would slash their tuition or go under.

FEDERAL LOAN ELIGIBIL IT Y  REQUIREMENTS

Another route to change would entail modifications by Congress and the 
Department of Education of the rules for federal loan eligibility. If rules 
similar to those the Department of Education applies to for-profit voca-
tional colleges to qualify for federal loans were applied to law schools, a 
number of schools would be in the danger zone. Under these regulations, 
“a program would be considered to lead to gainful employment if it meets 
at least one of the following three metrics: at least 35 percent of former 
students are repaying their loans (defined as reducing the loan balance by 
at least $1); the estimated annual loan payment of a typical graduate does 
not exceed 30 percent of his or her discretionary income; or the estimated 
annual loan payment of a typical graduate does not exceed 12 percent of 
his or her total earnings.”35 It appears likely that a sizable number of law 
schools fail the second and third metrics—which says something about 
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the economics of legal education. The key metric is the first—a low bar 
that is hard for a school to fail. Assuming it applies to IBR, law gradu-
ates whose income-based payment rates do not cover the monthly inter-
est, while technically not in default, will not be reducing the loan balance  
at all. 

Losing federal loan eligibility would be the death penalty. To stay alive, 
law schools in the danger zone would reduce their tuition, increase their 
financial aid, or bolster their loan-forgiveness programs. The key to IBR is 
student debt level, which law schools would have to carefully monitor out 
of self-preservation. If need be, law schools would provide graduates with 
direct assistance in repaying their federal loans. The fate of law schools 
would then be aligned with the fate of their graduates.

CAPPING FEDERAL LOAN TOTALS  BY  SCHOOL

To affect the overall dynamic of rising tuition and debt requires a more 
fundamental change. Previously, the federal government guaranteed stu-
dent loans made by private lenders, but now it loans money directly to 
students. When lending the money, the government makes no evaluation 
of whether the borrower is likely to repay the loan. A student who borrows 
to attend Thomas Jefferson or Cooley gets the same treatment as a student 
who borrows to attend Harvard Law School, notwithstanding the fact that 
a far greater proportion of the former will not repay the loan. A private 
lender would soon go out of business if it operated this way, but in the 
student loan context this policy is justified as “providing access.”

While well intentioned, it is not necessarily beneficial to the people it 
purports to help, since many of them end up burdened with massive debt 
and no legal job or a salary inadequate to make the loan payments. The fed-
eral loan program is justified in terms of access for students but it is more 
aptly perceived as a funding program for law schools, with students serv-
ing as conduits. Law schools compete for federal dollars that they obtain 
through student intermediaries. The law school processes and approves 
the loan request—in effect granting itself money—which it forwards to 
the government to receive payment. The money goes directly from the 
government to the law school. All of the risk in this arrangement is borne 
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by the students in the first instance and by the taxpayers thereafter. Law 
schools extract their financial payoff up front.

Legal educators will find this an offensive way to characterize the law 
school operation, ignoring the educational service law schools provide. 
But it captures the economic relationship between law schools, students, 
and federal loan money. Cooley law school graduates from 2008 to 2011 
had a combined debt of over $300 million, nearly all of it directly from the 
federal government or backed by federal guarantees. To increase its take, 
Cooley opens additional branches, increasing the number of students it 
enrolls. The total debt for Georgetown law graduates in this same period 
was over $270 million. New York Law School, American, and Harvard 
law graduates had upward of $200 million in debt. George Washington 
and New York University law graduates had nearly $200 million. Suffolk, 
Fordham, Loyola Marymount, and Columbia law graduates had combined 
debt of $160 million–$180 million. These figures cover only four years. The 
total debt of 2010 law graduates alone exceeded $3.6 billion.

Enormous sums of money thus flow from the federal treasury to law 
school bank accounts. Law schools have the ability to increase this flow 
unilaterally—to disgorge more money from the federal government—by 
raising tuition and enrolling more students, as many law schools have 
been doing without restraint. Florida Coastal, a for-profit law school in-
telligently responding to the economic incentives, extracts an ever-larger 
sum of federal dollars, going from $28 million in 2008, to $33 million in 
2009, to $45 million in 2010, by increasing its enrollment every year. Four 
hundred students graduated from Florida Coastal in May 2010. A few 
months later the school enrolled a double-sized new entering class of eight 
hundred students, each bringing federal dollars in tow. After attrition, the 
debt for the class of 2013 will likely exceed $60 million.

Providing access to legal careers is essential. The legal system will suf-
fer if only the wealthy can attend law school. But the price to the students 
and to the government will continue to rise unless something is done to 
crimp the ability of law students to pay whatever asking price is set by law 
schools.

One commonly suggested way to deal with the situation is to set a cap on 
how much an individual student can borrow from the federal government  
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tied to the rate of inflation. That would slow tuition increases. But to ob-
tain additional revenue law schools can take in more students—as they 
have been doing—which would exacerbate the difficulty graduates have 
finding jobs and would increase the total sum of money supplied by the 
government.

A better solution is to set an across-the-board per-school cap for fed-
eral loans: say $60 million per class for each law school. That is a generous 
amount of public money. It could be set lower or higher. A cap imposes the 
greatest immediate restraint on large law schools. Schools above or near 
the limit will be forced to control enrollment as well as tuition. In theory 
the smaller schools will be free to increase their tuition and enrollment, 
but in practice they will be restrained as well. Any school that increases its 
enrollment risks a decline in student quality, which harms a school’s stand-
ing. The cap will also indirectly control tuition increases. With schools like 
Harvard and Columbia already at the cap unable to increase their tuition 
(and enrollment), law schools below them in the hierarchy also cannot 
charge higher tuition because students would balk. Once the top is re-
strained, the prestige-market pricing system will dampen tuition increases 
all through the chain. Yale’s tuition can go up because its enrollment is 
relatively low, but with Harvard and Columbia topped out, other schools 
beneath them cannot rise.

Along with the cap, there must be no federal guarantee of private loans 
to attend law school, and any such private loans must be eligible for dis-
charge in bankruptcy. This would put the risk on lenders, which would 
not loan money to students who are unlikely to repay (at least not without 
charging prohibitive interest rates).

The remaining option for schools squeezed by the cap that wish to 
increase their revenue stream is to loan money directly to the students 
themselves. This is another way of aligning their interests with the fate of 
their students. Low-ranked law schools are unlikely to extend such credit 
because they are well aware of the high likelihood of nonpayment.

The main downside of the cap is that schools will place a premium on 
letting in rich folks who don’t need to borrow. That is problematic, to be 
sure, but there is no clean solution to the high tuition–high enrollment 
problem. Schools that have a genuine commitment to providing access 
can help reduce the debt problem by allocating a greater proportion of 
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financial aid to need-based scholarships. All things considered, a hard cap 
would seem to be the most viable way to control tuition and enrollment, 
while still providing access.

CHANGE BROUGHT BY  MARKET  FORCES

Change will come even if none of the above reforms are enacted. The eco-
nomic model of law schools is unsustainable. At the current rate of tuition 
increase, in 2020 annual tuition at top law schools will be $70,000 and 
average tuition at mid- and lower-ranked private schools will be $50,000. 
The former is conceivable—the latter is not. Economic rationality eventu-
ally has its way even when multiple sources of market distortion collude 
to prop up a system beyond its expiration date.

The most powerful mechanism for reform will be a fall in applicants. In 
2004, there were fifty-two thousand more applications than the number 
of people who enrolled. In 2011, the margin of applicants over enrollment 
had fallen to around thirty thousand. If the number of applicants declines 
by the same percentage in 2012, unless law schools slash enrollment, the 
margin will be about twenty thousand. As the margin of applicants over 
seats gets smaller, a greater number of schools will be forced to accept a 
higher proportion of the people who apply. The qualifications of incom-
ing classes will deteriorate. Schools will be downsized whether they want 
to or not.

Law schools all throughout the hierarchy will feel the squeeze. The 
competition for students—for federal dollars—will intensify. Most law 
schools heretofore have extended merit scholarship offers mainly to appli-
cants with LSAT scores above the median for US News–ranking purposes. 
When law schools have difficulty filling their classes, however, bottom-
half students become desirable in straight-up revenue terms. A student 
paying half price is better than an empty seat bringing in no federal dol-
lars. If discounting extends throughout the class, a tuition reduction will 
be in place, even if unannounced. Schools will turn to alternative sources 
of revenue if they can—endowments, transfers, and LLM students (espe-
cially international students).

All law schools, if the fall in applicants persists, will be forced to trim 
costs. The faculty portion of the budget is the largest expense item. The 
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growth of law faculties will slow, and may even reverse, with a greater pro-
portion of courses taught by cheaper adjuncts and professors on contract. 
Full-time professors will be asked to teach more courses—this is already 
happening at the college level—and undertake a greater share of other 
responsibilities.36 Less money will go into research. The age of indulgence 
for law schools will make way for a time of pain.

HOPE FOR THE FUTURE

Unless they combine forces in an economic storm that sweeps away the 
current model, none of the changes advocated or predicted above will rec-
tify the warped economic arrangement that law schools have created. Law 
school will remain expensive, and many graduates will find it hard to find 
work that allows them to service their debt.

There is little reason for optimism that law schools will change on 
their own. Consider the path of the newly created UC Irvine Law School. 
California did not need another law school. With great fanfare, Irvine was 
rolled out and justified as a unique institution—one that will train skilled, 
ethical attorneys and imbue students with the spirit of public service.37 Out 
of the gate, the school had a $20 million gift from a local businessman. A 
prominent liberal constitutional law scholar from Duke University School 
of Law, Erwin Chemerinsky, was hired to lead the school. He recruited a 
lineup of professors from top-twenty-five law schools. With the help of 
major donors, the inaugural class was offered three years of tuition-free 
law school, producing a class with impressive LSAT/GPA medians. To 
keep up the quality, the second class got 50 percent tuition reductions, 
and the third class got 33 percent reductions. The explicit goal was to cre-
ate an immediate top-twenty law school, an unprecedented feat. “We have 
the chance to build something very special: the ideal law school for the 
21st century,” said Chemerinsky.38 “We have a wonderful opportunity in 
that we have a blank slate.”39

A wonderful opportunity it was. But what they ended up doing was 
chase a prestige ranking, spending their seed money to recruit top schol-
ars and students with high LSAT scores, following the standard template 
for all top law schools: a research institution with a heavy dose of clinics. 
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Any doubt about this was dispelled when Irvine announced its tuition  
going forward: $44,347 for residents and $54,192 for nonresidents.40

Adding expenses, law students who pay full price to attend Irvine will 
put out $200,000 for their law degree. To insure that its LSAT/GPA scores 
remain high, the law school will implement the standard reverse–Robin 
Hood scholarship arrangement to have the bottom half of the class subsi-
dize the top half. After the initial scholarship classes pass through, Irvine 
law graduates will duly take their place among graduates with $100,000 
or more in average debt. They will struggle like all the other graduates 
to obtain positions offering salaries commensurate with this debt. They 
will feel powerful economic pressure to secure high-paying corporate law 
jobs, regardless of a desire to engage in public service. The ten-year loan-
forgiveness period for public-service jobs is an attractive escape from the 
debt, but students cannot count on getting these highly competitive jobs. 
Corporate law jobs are obtained during the fall of the second year while 
public-service jobs typically are handed out in the second semester of the 
third year or after graduation. A student in substantial debt would take 
a huge risk to pass up a corporate law job in the hope of later landing a 
public-service job.

In economic terms Irvine law school is nothing new. Avowedly pro-
gressive law professors with ample resources and a clean slate, setting out 
to build a school focused on public service, reproduced an institution that 
loads students with debt and channels them to the corporate law sector. 
This squandered opportunity demonstrates how difficult it is to break 
away from the distorted economic model that so dominates the thinking 
of legal academics.

Where they went wrong was in setting out to create an elite law school. 
This goal condemned the project. Affordability and elite status are mutu-
ally exclusive under current circumstances. Competition over US News 
rankings has warped law school economics, and Irvine jumped into it 
with gusto, doing its utmost to land high in the ranking sweepstakes. Had 
their goal instead been to create an excellent law school that trains top-
quality lawyers at an affordable price—which California lacks—a different 
design would have resulted.

What might that have looked like? For starters, Chermerinsky would 
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have had to sell the vision of affordable excellence, recruiting top faculty 
who were willing to accept less pay (more in line with professors in other 
departments) to make that vision a reality; professors would have had 
practice experience as well as have been excellent scholars; they would 
teach two classes a semester, leaving ample time to write; the entering 
class would be capped at two hundred students; the third year would en-
tail externships in excellent public-service work settings; tuition would be 
set below $20,000; there would be no merit scholarships; the $20 million 
seed money would create an endowment for need-based scholarships, 
supplemented by fund raising. With the “UC” name, a reasonable price, 
outstanding professors, and a public-service mission, quality students 
would have enrolled. And graduates would leave law school with manage-
able debt levels that would enable them to eschew the corporate law route 
if they so desired. This would have been the ideal school for the twenty-
first century. The only problematic element in an otherwise realistic plan 
would have been recruiting enough top professors who would teach four 
courses and accept lower pay—we constantly advocate public service but 
doing it ourselves is another matter.

The remaining hope lies in public law schools that continue to em-
brace the mission of providing a quality education at lower cost. A host of 
top public law schools, foremost Berkeley, Michigan, Virginia and UCLA, 
have abdicated their public mission in order to pursue rankings, follow-
ing the expensive private research-university model. Irvine did that right 
off. Other top public schools, like Texas, Illinois, and Minnesota, are mov-
ing rapidly in this direction. As the recent fiascos at Texas and Illinois il-
lustrate, getting in the prestige race, trying to compete on even terms with 
top private schools that have greater resources and a higher pay scale, can 
twist a school apart. Schools in the prestige race are all running faster 
while they remain in the same relative place. The students are forced to 
borrow more money to pay for all this without any improvement in their 
job opportunities at the end. It is the professors who benefit the most as 
their salaries rise thanks to recruitment wars and the benefits spread for 
internal equity reasons to the rest of the faculty.

There are many excellent state law schools that continue to charge tu-
ition well below $20,000. North Carolina, Alabama, Georgia and Georgia 
State, Wisconsin, Utah, Florida and Florida State, Tennessee, Temple, 



going forward 185

University of Kentucky, Oklahoma, Kansas, New Mexico, Louisiana State, 
Buffalo, Nebraska, Hawai‘i, West Virginia, Louisville, Missouri, and a few 
more, fall in this category. These schools have resisted the distorting pull 
of US News competition, secure in their position as flagship state schools 
with a strong presence in the local legal market. They regularly lose their 
top scholars to lateral recruitment from better-paying higher-ranked 
schools, but that does not diminish their operation or standing.

Attending these law schools at resident rates can still make eco-
nomic sense. If private law school tuition continues to rise, reasonably 
priced public schools will win away a greater share of excellent students 
in head-to-head competition, getting stronger while the private schools 
they compete with weaken. Graduates of affordable public law schools, 
less burdened by onerous debt, will have more freedom and flexibility 
throughout the course of their careers, giving them a better chance to 
do great things with their degrees. Public school graduates who do not 
obtain lawyer jobs will have a better chance to build a successful career 
outside of law than private law school graduates in the same predicament, 
who will suffer under their double-sized debt.

Affordable public schools are the final sensible corner of legal aca-
demia. The biggest threat to their existence is a withdrawal of public sub-
sidies, whether out of budget-cutting imperatives or as a backlash at law 
schools for their misdeeds.



E P I L O G U E

A Few Last Words

This has been a difficult book to write. I have many friends and col-
leagues in legal academia. At almost every turn I wrote things I 

thought might offend or irritate people I admire. Early on I resolved that 
this book could be written only if I protected no one, including myself. I 
hope it is clear from what I have written that I am as responsible as ev-
eryone else for the situation in which we find ourselves in legal academia. 
I, too, benefit, with a generous salary that my students pay for with debt. 
When I name names in the text, identifying schools (including my own) 
and individuals, I’m not calling out people for wrongdoing, but telling a 
story in which we are all involved.

What compelled me to write this book is the conviction that the cur-
rent economic barrier to a legal career is one of the most important social 
justice issues of our age. It is increasingly more difficult for people from 
all spectra of society to become lawyers—and especially hard for people 
from modest economic backgrounds to get in to and afford an elite law 
school. Raised by school-teacher parents who taught me to live within 
my means, I doubt that I would have gone to law school today. The size 
of the prospective debt would have been too much. When I went to law 
school thirty years ago, with tuition at $5,000, I gave nary a thought to my 
cumulative $15,000 debt ($35,000 in inflation adjusted dollars). I was able 
to decline a corporate law job and instead work, first, as a public defender 
and, later, as a lawyer in a developing country—immensely rewarding ex-
periences—with no financial reservations because my monthly loan pay-
ments were easily manageable despite relatively low pay. Not so for today’s 
graduates.

A generational aspect to the situation must be highlighted. Law profes-
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sors who attended law school up to and including the eighties enjoy the 
best of both worlds. We paid in when the price of law school was relatively 
low, and we entered our prime earning years when law professor pay leapt 
to a higher level (with the exception of public law schools that have re-
strained tuition). Compare that with our younger colleagues on faculties 
who graduated from law school in the 2000s when tuition at elite schools 
crossed the $40,000 mark. They get the benefit of the higher professor pay 
scale but their buy-in price was so steep and their resultant debt levels so 
high—a degree of magnitude more than their senior colleagues (who also 
earn much more)—that they are in a financial squeeze. We will soon see 
law professors who enter income-based loan repayment programs (those 
at nonprofit schools qualify for the public-service version).

This bears mention because, if the escalation in the price of a legal 
education is to be contained, law professors must take less and do more. 
Faculties must shrink. Raises must be tempered, though in an uneven 
way: the senior generation of professors—twenty-plus years out of law 
school—must accept less to allow our younger colleagues to have more. 
For many accomplished and hard-working full professors, this will be 
hard to swallow. But those of us in this position cannot say we are un-
derpaid for what we do. Over the years I have heard many law professors 
utter “This is the best job in the world.” So it is.

There will be legal educators who remain unconvinced that the eco-
nomics of legal education are as badly askew as I argue in this book. 
Enough uncertainty and information gaps are present in the case I pre-
sent to allow a skeptic to demur. As a final argument, I ask every reader 
who is a legal educator to take this simple “Law School Value Test.” Let’s 
say your best friend since high school calls you one day for advice. Her 
youngest daughter, Sarah, wants to be a lawyer. Your school is the best 
one Sarah got into. Your friend and her husband (a teacher and a nurse) 
used up their savings and borrowed as much as they could to help Sarah 
get through college debt free. If Sarah attends your law school, she will 
leave with $100,000 debt ($70,000 debt if you are at a public school). Your 
friend asks, “Please tell me—should Sarah go to your law school?”

Many law professors at many law schools across the country are selling 
a degree to their students that they would not recommend to people close 
to them.
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Alabama.. . . . . . . . . . . . . . . . . . . . . University.of.Alabama.School.of.Law
Albany. . . . . . . . . . . . . . . . . . . . . . . Albany.Law.School
American.. . . . . . . . . . . . . . . . . . . . American.University.Washington.College.of.Law
Appalachian.. . . . . . . . . . . . . . . . . . Appalachian.School.of.Law.
Arizona.State.. . . . . . . . . . . . . . . . . Arizona.State.University.College.of.Law
Arkansas. . . . . . . . . . . . . . . . . . . . . University.of.Arkansas.at.Little.Rock..

William.H..Bowen.School.of.Law.
Atlanta’s.John.Marshall. . . . . . . . . Atlanta’s.John.Marshall.Law.School
Ave.Maria.. . . . . . . . . . . . . . . . . . . . Ave.Maria.School.of.Law
Baltimore.. . . . . . . . . . . . . . . . . . . . University.of.Baltimore.School.of.Law
Barry.. . . . . . . . . . . . . . . . . . . . . . . . Barry.University—Dwayne.O..Andreas.School.of.Law
Berkeley.. . . . . . . . . . . . . . . . . . . . . University.of.California.Berkeley.School.of.Law
Boston.College. . . . . . . . . . . . . . . . Boston.College.Law.School
Boston. . . . . . . . . . . . . . . . . . . . . . . Boston.University.School.of.Law
Brooklyn. . . . . . . . . . . . . . . . . . . . . Brooklyn.Law.School
Buffalo. . . . . . . . . . . . . . . . . . . . . . . SUNY.Buffalo.Law.School
California.Western.. . . . . . . . . . . . California.Western.School.of.Law
Capital. . . . . . . . . . . . . . . . . . . . . . . Capital.University.Law.School
Cardozo.. . . . . . . . . . . . . . . . . . . . . Benjamin.N..Cardozo.School.of.Law
Catholic.(DC).. . . . . . . . . . . . . . . . Catholic.University.of.America’s.Columbus.School.of.Law
Chapman.. . . . . . . . . . . . . . . . . . . . Chapman.University.School.of.Law
Charleston.. . . . . . . . . . . . . . . . . . . Charleston.School.of.Law
Charlotte. . . . . . . . . . . . . . . . . . . . . Charlotte.School.of.Law
Chicago. . . . . . . . . . . . . . . . . . . . . . University.of.Chicago.Law.School
Cleveland-Marshall. . . . . . . . . . . . Cleveland-Marshall.College.of.Law
Columbia.. . . . . . . . . . . . . . . . . . . . Columbia.Law.School
Cooley. . . . . . . . . . . . . . . . . . . . . . . Thomas.M..Cooley.Law.School
Cornell.. . . . . . . . . . . . . . . . . . . . . . Cornell.Law.School
Creighton.. . . . . . . . . . . . . . . . . . . . Creighton.University.School.of.Law
CUNY. . . . . . . . . . . . . . . . . . . . . . . City.University.of.New.York.School.of.Law.
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Dayton.. . . . . . . . . . . . . . . . . . . . . . University.of.Dayton.School.of.Law
Denver.. . . . . . . . . . . . . . . . . . . . . . University.of.Denver.College.of.Law
DePaul.. . . . . . . . . . . . . . . . . . . . . . DePaul.University.College.of.Law
Detroit.Mercy.. . . . . . . . . . . . . . . . University.of.Detroit.Mercy.School.of.Law
Drake.. . . . . . . . . . . . . . . . . . . . . . . Drake.University.Law.School
Drexel.. . . . . . . . . . . . . . . . . . . . . . . Drexel.University.Earle.Mack.School.of.Law
Duke.. . . . . . . . . . . . . . . . . . . . . . . . Duke.University.School.of.Law
Emory.. . . . . . . . . . . . . . . . . . . . . . . Emory.University.School.of.Law
Florida. . . . . . . . . . . . . . . . . . . . . . . University.of.Florida.Fredric.G..Levin.College.of.Law
Florida.A&M.. . . . . . . . . . . . . . . . . Florida.A&M.University.College.of.Law
Florida.Coastal.. . . . . . . . . . . . . . . Florida.Coastal.School.of.Law
Florida.International. . . . . . . . . . . Florida.International.University.College.of.Law
Florida.State.. . . . . . . . . . . . . . . . . . Florida.State.University.College.of.Law
Fordham. . . . . . . . . . . . . . . . . . . . . Fordham.University.School.of.Law
Georgia.. . . . . . . . . . . . . . . . . . . . . . University.of.Georgia.School.of.Law
Georgia.State.. . . . . . . . . . . . . . . . . Georgia.State.University.College.of.Law
George.Mason.. . . . . . . . . . . . . . . . George.Mason.University.School.of.Law
Georgetown.. . . . . . . . . . . . . . . . . . Georgetown.University.Law.Center
George.Washington.(GW).. . . . . . George.Washington.University.Law.School
Golden.Gate. . . . . . . . . . . . . . . . . . Golden.Gate.University.School.of.Law
Gonzaga.. . . . . . . . . . . . . . . . . . . . . Gonzaga.University.School.of.Law
Hamline.. . . . . . . . . . . . . . . . . . . . . Hamline.University.School.of.Law
Harvard. . . . . . . . . . . . . . . . . . . . . . Harvard.Law.School
Hastings.. . . . . . . . . . . . . . . . . . . . . University.of.California.Hastings.College.of.Law
Hawaii. . . . . . . . . . . . . . . . . . . . . . . University.of.Hawai‘i.at.Mānoa..

William.S..Richardson.School.of.Law
Hofstra.. . . . . . . . . . . . . . . . . . . . . . Maurice.A..Deane.School.of.Law.at.Hofstra.University
Illinois. . . . . . . . . . . . . . . . . . . . . . . University.of.Illinois.College.of.Law
Iowa. . . . . . . . . . . . . . . . . . . . . . . . . University.of.Iowa.College.of.Law
Irvine. . . . . . . . . . . . . . . . . . . . . . . . University.of.California.Irvine.School.of.Law
John.Marshall. . . . . . . . . . . . . . . . . John.Marshall.Law.School.[Chicago]
Kansas. . . . . . . . . . . . . . . . . . . . . . . University.of.Kansas.School.of.Law
La.Verne.. . . . . . . . . . . . . . . . . . . . . University.of.La.Verne.College.of.Law
Liberty. . . . . . . . . . . . . . . . . . . . . . . Liberty.University.School.of.Law
Louisiana.State. . . . . . . . . . . . . . . . Louisiana.State.University.Law.Center
Louisville.. . . . . . . . . . . . . . . . . . . . Louis.D..Brandeis.School.of.Law.at.University.of.Louisville
Loyola.Chicago.. . . . . . . . . . . . . . . Loyola.University.Chicago.School.of.Law
Loyola.Marymount.. . . . . . . . . . . . Loyola.Law.School.Los.Angeles
Maine.. . . . . . . . . . . . . . . . . . . . . . . University.of.Maine.School.of.Law
Marquette. . . . . . . . . . . . . . . . . . . . Marquette.University.School.of.Law
Massachusetts.School.of.Law. . . . Massachusetts.School.of.Law.at.Andover
Miami.. . . . . . . . . . . . . . . . . . . . . . . University.of.Miami.School.of.Law
Michigan. . . . . . . . . . . . . . . . . . . . . University.of.Michigan.Law.School



appendix b  193

Michigan.State.. . . . . . . . . . . . . . . . Michigan.State.University.College.of.Law
Minnesota.. . . . . . . . . . . . . . . . . . . University.of.Minnesota.Law.School
Mississippi.College.. . . . . . . . . . . . Mississippi.College.School.of.Law
Missouri.. . . . . . . . . . . . . . . . . . . . . University.of.Missouri.School.of.Law
NC.Central. . . . . . . . . . . . . . . . . . . North.Carolina.Central.University.School.of.Law
Nebraska. . . . . . . . . . . . . . . . . . . . . University.of.Nebraska.College.of.Law
New.England.. . . . . . . . . . . . . . . . . New.England.Law.Boston
New.Hampshire. . . . . . . . . . . . . . . University.of.New.Hampshire.School.of.Law
New.Mexico.. . . . . . . . . . . . . . . . . . University.of.New.Mexico.School.of.Law
North.Carolina.. . . . . . . . . . . . . . . University.of.North.Carolina.School.of.Law
Northeastern.. . . . . . . . . . . . . . . . . Northeastern.University.School.of.Law
Northern.Illinois.. . . . . . . . . . . . . . Northern.Illinois.University.College.of.Law
Northwestern. . . . . . . . . . . . . . . . . Northwestern.University.Law.School
Notre.Dame.. . . . . . . . . . . . . . . . . . Notre.Dame.Law.School
Nova.Southeastern.. . . . . . . . . . . . Nova.Southeastern.University.Law.Center
NYLS. . . . . . . . . . . . . . . . . . . . . . . . New.York.Law.School
NYU.(or.New.York.University).. . New.York.University.School.of.Law
Ohio.Northern. . . . . . . . . . . . . . . . Ohio.Northern.University.Pettit.College.of.Law
Ohio.State. . . . . . . . . . . . . . . . . . . . Ohio.State.University.Michael.E..Moritz.College.of.Law
Oklahoma. . . . . . . . . . . . . . . . . . . . University.of.Oklahoma.College.of.Law
Oklahoma.City.. . . . . . . . . . . . . . . Oklahoma.City.University.School.of.Law
Oregon.. . . . . . . . . . . . . . . . . . . . . . University.of.Oregon.School.of.Law
Pace.. . . . . . . . . . . . . . . . . . . . . . . . . Pace.Law.School
Pacific.(McGeorge).. . . . . . . . . . . . University.of.the.Pacific.McGeorge.School.of.Law
Penn.. . . . . . . . . . . . . . . . . . . . . . . . University.of.Pennsylvania.Law.School
Penn.State. . . . . . . . . . . . . . . . . . . . Pennsylvania.State.University.Dickinson.School.of.Law
Pepperdine.. . . . . . . . . . . . . . . . . . . Pepperdine.University.School.of.Law
Phoenix. . . . . . . . . . . . . . . . . . . . . . Phoenix.School.of.Law
Quinnipiac.. . . . . . . . . . . . . . . . . . . Quinnipiac.University.School.of.Law.
Regent. . . . . . . . . . . . . . . . . . . . . . . Regent.University.School.of.Law
Roger.Williams.. . . . . . . . . . . . . . . Roger.Williams.University.School.of.Law
Rutgers—Camden. . . . . . . . . . . . . Rutgers.School.of.Law—Camden
Rutgers—Newark.. . . . . . . . . . . . . Rutgers.School.of.Law—Newark
St..John’s.. . . . . . . . . . . . . . . . . . . . . St..John’s.University.School.of.Law
St..Mary’s.. . . . . . . . . . . . . . . . . . . . St..Mary’s.University.School.of.Law
St..Thomas.(Minnesota).. . . . . . . . University.of.St..Thomas.School.of.Law
San.Francisco. . . . . . . . . . . . . . . . . University.of.San.Francisco.School.of.Law
Santa.Clara.. . . . . . . . . . . . . . . . . . . Santa.Clara.University.School.of.Law
Seattle.. . . . . . . . . . . . . . . . . . . . . . . Seattle.University.School.of.Law
Seton.Hall. . . . . . . . . . . . . . . . . . . . Seton.Hall.University.School.of.Law
Southern.Illinois.. . . . . . . . . . . . . . Southern.Illinois.University.School.of.Law
South.Texas.. . . . . . . . . . . . . . . . . . South.Texas.College.of.Law
Southwestern.. . . . . . . . . . . . . . . . . Southwestern.Law.School
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Stanford.. . . . . . . . . . . . . . . . . . . . . Stanford.Law.School
Stetson.. . . . . . . . . . . . . . . . . . . . . . Stetson.University.College.of.Law
Suffolk. . . . . . . . . . . . . . . . . . . . . . . Suffolk.University.Law.School
Syracuse.. . . . . . . . . . . . . . . . . . . . . Syracuse.University.College.of.Law
Temple.. . . . . . . . . . . . . . . . . . . . . . Temple.University.James.E..Beasley.School.of.Law
Tennessee.. . . . . . . . . . . . . . . . . . . . University.of.Tennessee.College.of.Law
Texas.Southern.. . . . . . . . . . . . . . . Texas.Southern.University.Thurgood.Marshall..

School.of.Law
Texas.Wesleyan.. . . . . . . . . . . . . . . Texas.Wesleyan.School.of.Law
Texas.. . . . . . . . . . . . . . . . . . . . . . . . University.of.Texas.School.of.Law
Thomas.Jefferson. . . . . . . . . . . . . . Thomas.Jefferson.School.of.Law
Toledo... . . . . . . . . . . . . . . . . . . . . . University.of.Toledo.College.of.Law
Touro. . . . . . . . . . . . . . . . . . . . . . . . Touro.College.Jacob.D..Fuchsberg.Law.Center
Tulane.. . . . . . . . . . . . . . . . . . . . . . . Tulane.University.Law.School
Tulsa.. . . . . . . . . . . . . . . . . . . . . . . . University.of.Tulsa.College.of.Law
UCLA.. . . . . . . . . . . . . . . . . . . . . . . University.of.California.Los.Angeles.School.of.Law
University.of.DC.. . . . . . . . . . . . . . University.of.the.District.of.Columbia..

David.A..Clarke.School.of.Law
University.of.Kentucky.. . . . . . . . . University.of.Kentucky.College.of.Law
USC. . . . . . . . . . . . . . . . . . . . . . . . . University.of.Southern.California.Gould.School.of.Law
Utah.. . . . . . . . . . . . . . . . . . . . . . . . University.of.Utah.S..J..Quinney.College.of.Law
Valparaiso. . . . . . . . . . . . . . . . . . . . Valparaiso.University.Law.School
Vanderbilt. . . . . . . . . . . . . . . . . . . . Vanderbilt.University.Law.School
Vermont.. . . . . . . . . . . . . . . . . . . . . Vermont.Law.School
Villanova. . . . . . . . . . . . . . . . . . . . . Villanova.University.School.of.Law
Virginia. . . . . . . . . . . . . . . . . . . . . . University.of.Virginia.School.of.Law
Washington.and.Lee.. . . . . . . . . . . Washington.and.Lee.University.School.of.Law
Washington.University.. . . . . . . . . Washington.University.School.of.Law
Western.New.England.. . . . . . . . . Western.New.England.University.School.of.Law
Western.State.. . . . . . . . . . . . . . . . . Western.State.University.College.of.Law
West.Virginia.. . . . . . . . . . . . . . . . . West.Virginia.University.College.of.Law
Whittier.. . . . . . . . . . . . . . . . . . . . . Whittier.Law.School
Widener.. . . . . . . . . . . . . . . . . . . . . Widener.Law.(Wilmington)
Wisconsin. . . . . . . . . . . . . . . . . . . . University.of.Wisconsin.Law.School
Yale.. . . . . . . . . . . . . . . . . . . . . . . . . Yale.Law.School
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